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WASHINGTON 


In inviting your choice of this hotel for your 
Washington headquarters, we assure you that 


THE WILLARD 


will contribute its full share to the pleasures of 
your visit. Its fine old hospitality that won the 
favor of presidents and other personages in the 
past is more than a tradition. It is the present 
standard that makes “The Hotel of The Presi- 
dents” one of the most popular in America today. 
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you instantly to every official authority: Law, Regu- 
lations, Rulings, Treasury Decisions, Court Cases 
and also the Decisions of the Board of Tax Appeals. 


In addition to comprehensiveness there is the 
uttermost simplicity of arrangement. The data 
arranged alphabetically like a dictionary is easily 
and promptly located. The Index takes the “‘search” 
out of research. 


1922-1925 are in permanent form. The current 
material is in a single cumulative Supplement, 


which never piles up but always remains conven- 
ient. 
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Witittam T. SHERWOOD 


Who was recently appointed assistant deputy commissioner of internal revenue, in 
recognition of exceptional organizing and administrative ability. Mr. Sherwood has 
served in the Income Tax Unit since February 15, 1920, in a number of supervisory 
capacities, which have included—head of the Administrative Section of the Consolli- 
dated Returns Division, head of the Travel Unit of that division, assistant chief of 
the Records and Account Division, chief of the Records Division. He assisted in 
organizing and later was made chief of what is now called the Clearing Division. 
From the latter position he was appointed assistant deputy commissioner. 
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Should Section 220 Be Retained 
in the Revenue Law? 


By LAURENCE GRAVES* 


nue acts has been the subject of more extensive 

comment on the part of corporate officials, tax 
attorneys and congressional investigating committees, 
during the past year, than the provision providing for 
the “penalty” tax of 50 per cent contained in Section 
220 of the Revenue Act of 1926. 
That section reads in part: 

(a) If any corporation, however created 
or organized, is formed or availed of for 
the purpose of preventing the imposition 
of the surtax upon its shareholders through 
the medium of permitting its gains and 
profits to accumulate instead of being di- 
vided or distributed, there shall be levied, 
collected, and paid for each taxable year 
upon the net income of such corporation a 
tax equal to 50 per centum of the amount 
thereof, which shall be in addition to the 
tax imposed by Section 230 of this title 
and shall (except as provided in subdivision 
(d) of this section) be computed, collected, 
and paid upon the same basis and in the 
same manner and subject to the same provi- 
sions of law, including penalties, as that tax. 

(b) The fact that any corporation is a 
mere holding or investment company, or 
that the gains or profits are permitted to 
accumulate beyond the reasonable needs of 
the business, shall be prima facie evidence 
of a purpose to escape the surtax. 

The reason for this sudden display 
of interest is not altogether easy to 
understand when it is considered that 
“penalty taxation” of a like or similar character has 
been a feature of each and every Federal revenue act 
since the adoption of the Sixteenth Amendment. 

Section II (A) (2) of the Revenue Act of October 
3, 1913, provided that the taxable income of an indi- 
vidual should embrace his ratable share of the gains 
and profits (whether or not distributed) of corporations 
or similar organizations, however created or organized, 
formed or fraudulently availed of for the purpose of 
preventing the imposition of the surtax, through the 


*Attorney-at-Law, Washington, D. C., of the firm of Murphy, 
Lanier and Quinn. 


[: IS doubtful if any provision of the recent reve- 
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medium of permitting such gains and profits to accumu- 
late instead of being divided or distributed. The section 
further provided that the existence of a corporation as 
a mere holding corporation, or the accumulation of 
gains and profits beyond the reasonable needs of the 
business should be prima facie evidence of a fraudulent 
purpose to escape the tax, but that 
the accumulation of gains and profits 
would not be construed as evidence of 
a purpose to escape the tax unless the 
Secretary of the Treasury should cer- 
tify that in his opinion the accumula- 
tion was unreasonable for the needs 
of the business. 

When it is remembered that the 
taxation of personal incomes was, at 
the time of the enactment of this sec- 
tion (1913), a new and unexplored 
field, insofar as the Government was 
concerned, with no administrative his- 
tory.;and no evidence of possible, 
attempted or actual avoidance or eva- 
sion, and remembering further that 
the maximum tax imposable under 
the Act of 1913 was but 6 per cent, 
one’s interest is immediately attracted 
to the apparent apprehension then 
existing in the minds of Treasury 
Department officials and members of 
Congress, to the effect that this new 
tax might be avoided or evaded, and the new taxing 
system fail, if corporations were not compelled to dis- 
tribute their gains and profits. , 

The only judicial comment found concerning this 
section is that expressed by Mr. Justice Jitney in Lynch 
v. Hornsby, 247 U. S. 339, when, after quoting the sec- 
tion along with others of the same act having to do 
with the taxability of dividends, he said: 

It is evident that Congress intended to draw a distinction 


between a stockholder’s undivided share or interest in the gains 
and profits of a corporation, and his participation in the divi- 
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dends declared and paid, treating the latter, in ordinary circum- 
stances as a part of his income for the purposes of the surtax, 
and not regarding the former as taxable income unless fraudu- 
lently accumulated for the purpose of evading tax. 

It will be noted that the court’s discussion was 
directed solely to the subject of the intent of Congress 
and not to a consideration of the validity of the “pen- 
alty” provision. The opinion does, however, indicate 
that the accumulation must necessarily have been actu- 
ated by a fraudulent intent before the section would 
become effective. 

What, if any, benefits were realized by reason of the 
existence of this provision in the 1913 Act is purely a 
matter of conjecture. Insofar as is known, no attempt 
to enforce the provision was made and it is believed 
that the benefits thought to have been derived were 
more imaginary than real. Of course, it may be that 
the evil practice which it sought to remedy did not then 
exist. 


War-Period Metamorphosis in Section 220 


The provision was continued in Section 3 of the Act 
of September 8, 1916, with practically identical lan- 
guage and with the “fraudulently accumulated” proviso. 
The fact that it was continued without change might be 
indicative of one of the following possible conditions 
of mental attitude on the part of Treasury Department 
officials and Congress: first, that the section was merely 
a threat provision which could not be legally enforced, 
from which it was hoped benefits would be derived 
without attempted enforcement, or, second, that it was 
a perfectly valid provision, possible of legal administra- 
tion, but that the necessity for its application and en- 
forcement had not arisen. It is probable that the latter 
condition prevailed. 

Soon after came the great war, the great war profits 
and the great need of the Government for large reve- 
nue. The War Income Tax Law of October 3, 1917, 
was enacted raising the normal tax to four per cent 
and the maximum surtax to 63 per cent. From the 
standpoint of tax gathering from the stockholders of 
corporations the necessity for the distribution of cor- 
porate gains and profits suddenly became of real im- 
portance. Without changing the penalty provision 
carried in the 1916 Act so as ta‘correct any of its weak- 
nesses and strengthen its administrative possibilities, 
Congress did conceive of a second and additional threat 
of penalty taxation which was evidently intended to 
encourage or compel the distribution of corporate 
earnings. 

This second “penalty” provision is found in Section 
1206 (2) of the Act of 1917, which added Section 
10 (b) to the Revenue Act of 1916 and subjected cor- 
porations to an additional tax of 10 per cent on undis- 
tributed income not employed in the business, unless in- 
vested in Government obligations. 

The special aim of these two “penalty” provisions, as 
stated by Mr. Justice Brandeis, in Edwards v. Douglas, 
46 S. Ct. 85, 89, was “to discourage the hoarding of 
profits in order to avoid the tax” and was merely a 
furtherance of the general aim of Congress to make 
the war profits pay the high war taxes. Whether or 
not this special aim was fully realized is seriously ques- 
tioned. It is true, nevertheless, that war profits, 
whether or not distributed, did, irrespective of these 
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provisions, bear a very heavy tax burden. In fact the 
burden was so great, in many instances, that the profits 
remaining, after payment of taxes, were insufficient to 
meet the war losses ultimately sustained. However, it 
is probable that some benefits may have been realized 
either through increased tax collections or by increased 
investments in Liberty Bonds or other Government 
obligations, and that any determined effort to enforce 
these provisions was thought inadvisable, inasmuch as 
the surplus profits of both individuals and corporations 
were invested to the advantage of the Government, if 
in no other way than in the purchase of Liberty Bonds. 

No provision is found in the Revenue Act of 1918 
imposing a “penalty” tax on corporations by reason of 
their failure to distribute earnings and profits. Slightly 
changed and with the elimination of the “fraudulently 
accumulated” proviso the section taxing the stockhold- 
ers on the undistributed corporate profits was incorpo- 
rated in Section 220. This section continued in force 
for a period of three years, 1918 to 1920, inclusive. 
During that period, it is believed that little, if any, 
effort was exerted to enforce its application. 

This quiescent attitude on the part of the Treasury 
Department was undoubtedly, in a large part, due to the 
colossal task in which it was then.engaged, that is, the 
auditing of millions of returns and endeavoring to 
settle the innumerable disputes arising under the many 
complicated and technical provisions of the acts under 
which the returns were filed. This inactivity in at- 
tempted enforcement of the “penalty” tax led many to 
believe that it could not and would not be applied. One 
of the principal legal objections advanced was that a tax 
could not, under the Constitution, be levied against an 
individual on income which he had not received and was 
not entitled to receive. 


Section 220, when it appeared in the Revenue Act 
of 1921, was considerably remodeled and effectively met 
the popular legal objection to the similar section of 
the 1918 act. It was, to an extent, a combination 
of the double barreled “penalty” threat found in the 
Act of 1916, as amended. It provided, in substance, 
for the imposition of a 25 per cent additional tax on 
the net income of any corporation formed or availed 
of for the purpose of preventing the imposition of 
the surtax upon its stockholders through the me- 
dium of permitting its gains and profits to be ac- 
cumulated instead of being divided or distributed. 
It also provided, as an alternative, that if the stock- 
holders agreed thereto, the Commissioner might tax 
the stockholders upon the corporation’s income in 
the same manner as partners of a partnership were 
taxed, that is, upon their distributive share of the 
corporations net income, even though not dis- 
tributed. 

With these substantial changes the 1921 provision 
presented a real threat. However, it was soon dis- 
covered that there were still a few weak spots 
which materially lessened the possibilities of effec- 
tive administration. The experience gained by the 
Treasury Department through its investigations 
and audit of tax returns apparently led to the belief 
that there was a real need for an air-tight penalty 
provision to cope with the avoidance or evasion of 
taxes accomplished by failure of corporations to 
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distribute their earnings and profits. At least re- 
ports of the committees of Congress, when consider- 
ing the Revenue Act of 1924, indicate the existence 
of such a belief and the need for giving a real punch 
to the section. 


In any event, when Section 220 appeared in the 
Revenue Act of 1924, many of the holes found to 
exist in the Act of 1921 were plugged, the “penalty” 
tax increased from 25 to 50 per cent and the alterna- 
tive of taxing the stockholders eliminated. This 
section presented a very serious threat, the 50 per 
cent tax was in addition to the 12% per cent tax 
and meant that a corporation which came within its 
provisions was liable to a tax to the extent of 62% 
per cent of its net income. 


The necessity for the retention of the provision 
seems to have continued, at least in the minds of 
the Treasury Department officials and members of 
Congress, for it appears again in the Revenue Act 
of 1926, the same in all respects as the 1924 pro- 
vision, with the addition of an alternative to the 
effect that the section would not apply, if all the 
stockholders, at the time of filing their returns, in- 
cluded their entire distributive share, whether dis- 
tributed or not, of the net income of the corporation 
for the year for which such return was made. 


In the Revenue Bill of 1928 as passed by the House 
the penalty tax provisions have received a further re- 
vision which would indicate that the Treasury Depart- 
ment and Congress were not satisfied with the pro- 
visions of the Act of 1926. While in general the House 
Bill is replete with retrospective provisions presum- 
ably intended to correct faulty legislation as well as 
errors in administrative procedure and judgment, the 
material changes in the penalty tax provisions, for some 
reason, are not made retroactive and are not to become 
effective until the taxable year 1928. 

Section 105 of the bill is entitled “Accumulation of 
Surplus to Evade Surtaxes—Taxable Year 1927” and 
is a practical re-enactment of Section 220 of the Act of 
1926, with a continuation of the 50 per cent tax. 

Section 104 is entitled “Accumulation of Surplus to 
Evade Surtaxes—1928 or Subsequent Taxable Years.” 
Under this section a distinction is sought to be made be- 
tween “personal holding companies” and other corpo- 
rations. Subdivision (b) defines a “personal holding 
company” as follows: 

(1) The term “personal holding company” means any cor- 
poration if—(A) at least 80 per centum of its gross income 
for the taxable year is derived from rents, royalties, dividends, 
interest (whether or not tax exempt), annuities, and (except 
in the case of regular dealers in securities) gains from the 
sale of securities, and (B) either— 


Eighty per centum or more of its voting stock (exclusive of 
stock limited as to dividends and exclusive of stock redeemable 
upon less than thirty days’ notice) is owned or controlled, 
directly or indirectly, through affiliation, stock ownership, vot- 
ing trust agreements, or otherwise, by or for not more than ten 
individuals, or 

The right to receive 80 per centum or more of the dividends 
distributed by the corporation is vested, directly or indirectly, 
through affiliation, stock ownership, voting trust agreements, 
or otherwise, in not more than ten individuals; 


But such term shall not include any banking or insurance 
corporation. 


Subdivision (a) imposes the tax and reads: 
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If any personal holding company permits its undistributed 
profits for the taxable year 1928 or any succeeding taxable year 
to exceed 30 per centum of the sum of its net income for such 
year plus the amount of the dividend deduction and interest 
upon obligations of the United States, there shall be levied, 
collected, and paid for such taxable year, in addition to the 
tax on corporations imposed by section 13 (a), a tax equal to 
25 per centum of such undistributed profits. 

Subdivision (c) is a substantial re-enactment of Sec- 
tion 220 of the Act of 1926 but is limited in its appli- 
cation to corporations other than “personal holding 
companies.” The rate of tax is reduced from 50 per 
cent to 25 per cent. 


Subdivision (d) contains a new provision that if any 
corporation, beginning with the taxable year 1928, per- 
mits more than 60 per centum of its net. income, in- 
creased by dividends and tax free interest received, to 
accumulate, it must file as part of its return a statement 
giving in detail the reason for the accumulation and the 
purposes to which the amounts accumulated are to be 
devoted. It further provides that subsequent reports 
must be filed, giving the disposition of the amounts so 
accumulated, until all such amounts have been accounted 
for. 


The provisions of the new Dill evidence the existence 
of the belief on the part of the Treasury Department 
and Congress that one of the chief instruments em- 
ployed to avoid the surtax is the “personal holding 
company” and that by specific legislative treatment the 
administrative possibilities of the tax would be in- 
creased. The reduction in the rate of tax from 50 per 
cent to 25 per cent is explained in the House Committee 
report as follows: 

It is believed that this reduction will eliminate unnecessarily 
harsh features of the former provision and will contribute to 
its practical effectiveness. 

While there have been many changes, additions and 
deletions in our many revenue acts, the foregoing his- 
tory of the “penalty” tax shows that it has been with 
us continuously in some form for a period of fourteen 
years, and through a gradual state of development. 
Why then the sudden concern over its existence. The 
answer may be that it is now a source of considerable 
worry and anxiety to many because of the increasing 
number of cases appearing on the docket of the United 
States Board of Tax Appeals where deficiencies in tax 
have been asserted under the section, which would in- 
dicate a vigilant administration of the provision at the 
present time, or it may be that the publicity which the 
section has recently received in connection with the fail- 
ure of the Government to apply it in the cases of cer- 
tain nationally industrial corporations, the stock of which 
is closely held, has for the first time brought to notice 
the real dangers of possible attack. 

There are a number of interesting questions which 
arise in connection with a discussion of this section, 
including, among others; first, from an economic stand- 
point, does such a provision properly belong in our tax 
law; second, to what corporations does it apply, that 
is, what corporations are subject to its provisions; 
third, what, if any, legal defenses are there to its at- 
tempted application; fourth, are there any legitimate 
methods by which the force of its provisions can be 
avoided; and, fifth, should it, or will it be repealed? 

(Continued on page 31) 








Significance of the Tax Law Changes 
Made by the House 


By HERMAN T. REILING* 


HE new tax bill as introduced in the House may 
be criticised most strongly because of the provi- 
sions which it contains imposing new and addi- 
tional tax burdens upon certain taxpayers for years 
prior to its enactment. Whether Congress has the 
power in each of the instances to make the provisions 
retroactive is immaterial. It hardly seems a sufficient 
answer to this criticism to point out the exemptions and 
advantages which are given retroactive effect, for a 
retroactive advantage given one taxpayer does not offset 
a retroactive additional tax burden imposed upon 
another taxpayer. 
As stated by Story: Retrospective laws 
are, indeed, generally unjust; and, as 
has been forcibly said, neither accord 


with sound legislation nor with the 
fundamental principles of the _ social 
compact. 


The most outstanding of the pro- 
posed new retroactive tax burdens is 
that upon certain reorganizations. 
Since the passage of the Act of 1921 
no gain or loss has been recognized 
where property is transferred to a 
corporation solely in exchange for its 
stock and immediately after the trans- 
fer the transferors are in control of 
the corporation. Under the Act of 
1921 the basis for gain or loss upon 
a sale of such property by the corpo- 
ration was the fair market value at 
the date acquired by the corporation. 
The Acts of 1924 and 1926 eliminated 
this easy method of stepping-up the 
basis for gain or loss, and for depre- 
ciation, by requiring that such basis 
be the same as in the hands of the 
transferor. However, for obvious reasons, these Acts 
did not apply this rule where the property consisted of 
stock or securities in a corporation a party to the re- 
organization. The new tax bill would eliminate this 
exception. See Sec. 113 (a) (8), H. R. 1. 

The application of the rule proposed in the tax bill 
may be illustrated by a common example: Suppose 
that the stockholders of a corporation organized under 
the laws of Illinois exchange (subsequent to December 
31, 1920, and prior to the passage of the new law) 
their stock for stock in a new corporation organized 
under the laws of Delaware. Under the present law, 
if the Delaware company liquidates the Illinois Com- 
pany, the basis for gain or loss to the Delaware com- 
pany is the fair market value of the Illinois company 
stock at the date acquired. Hence, generally, the Dela- 
ware company would not realize any taxable profit 
upon the transaction, and this is as it should be. Under 
the new tax bill, the basis would be the same as in the 
hands of the stockholders of the Illinois company. 


*Of the Chicago Bar. 
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Hence, if the Illinois company had built up a large 
surplus (consisting of earnings upon which it had paid 
a tax) since the date its stock was acquired by the 
stockholders interested in the reorganization, the Dela- 
ware company would be taxed upon a gain when this 
surplus is transferred to it, though the Illinois com- 
pany paid taxes annually when earning such surplus. 

But the greater injustice is the application of this 
rule to corporations which have consummated reorgani- 
zations relying upon the provisions in effect for years 
which did not impose such a tax as the new bill would, 
and the stock of the old corporation 
is sold in 1927, or the old corporation 
is liquidated, for it is proposed to 
make the new law effective as of Jan- 
uary 1, 1927. Hence, some corpora- 
tions may be compelled to pay a large 
tax on reorganizations consummated 
during the year 1927 when no one had 
the slightest premonition of such a 
tax. Furthermore, had they known 
that such a tax would be imposed, 
they could have accomplished the 
same result without any tax liability. 
Hence the tax is being imposed 
merely because they chose one of two 
ways of doing substantially the same 
thing at a time when it made no dif- 
ference as to which method they used. 

A change similar to that discussed 
above is made in the basis of deter- 
mining gain or loss upon a sale of 
property acquired by a corporation 
after December 31, 1917, by a corpo- 
ration in connection with a reorgani- 
zation, where immediately after the 
transfer an interest or control of 80 
per cent or more in such property remained in the 
same persons or any of them. Under the new tax 
bill “stock or securities in a corporation a party to a 
reorganization” are not excepted, but are treated the 
same as other property. (Sec. 113 (a) (7), H. R. 1.) 

Corporations selling property on the installment plan 
are also subject to an additional, unexpected tax burden 
for the year 1927, in case any of the installment obliga- 
tions were distributed to the stockholders. Under a 
provision in the tax bill, the corporation would be 
taxed, at the time the dividend was declared, upon the 
difference between the basis of the obligation (the face 
value less the income reportable were the obligation 
satisfied in full) and the value at the time of the dis- 
tribution. A taxpayer making a gift of the installment 
obligations, or transmitting them at death would be 
taxed in a like manner. (Sec. 44, H. R. 1.) 

The probable invalidity of this provision is only in- 
creased by making it retroactive to apply to the year 
1927. It certainly will be attacked upon constitutional 
grounds even if it were not applied retroactively. If 
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any income is realized upon such transactions, it is 
taxable under the present law. If no income is realized, 
then this provision would tax as income that which is 
not income. It may be urged that the income was 
realized when the property was sold and the installment 
obligation received, and that the installment method 
permits a postponement of the reporting of the income 
by spreading it over the years in which collected, but 
that the new provision terminates the period of post- 
ponement and requires the reporting of income previ- 
ously realized. The difficulty with this contention is 
that the profit realized upon the receipt of the obliga- 
tion is measured by the fair market value at the date 
received and not by the value when later disposed of. 


Installment Sale Changes 


In connection with installment sales, it should be 
noted that the new tax bill would allow a seller of real 
estate to report on the installment basis where the initial 
payment does not exceed 40 per cent (instead of 25 per 
cent as in the present law). No retroactive relief legis- 
lation was enacted with respect to the double taxation 
feature in the present regulations where a change is 
made to the installment basis by a dealer in personal 
property. Furthermore, express statutory approval was 
given to this double taxation feature for the year 1927 
and subsequent years, thus inserting another provision 
of doubtful validity. 


The new tax bill would eliminate the exemption from 
tax for distributions made by corporations from surplus 
accumulated prior to March 1, 1913. Whatever the 
merits of this change are, it appears to be unjustifiable 
insofar as it applies retroactively to January 1, 1927. 
A large number of distributions may have been made 
during the past eleven months in reliance upon the 
exemption which, after almost ten years and several 
re-enactments, seemed to represent the established 
policy of our income tax law. To assert a tax at this 
time upon a transaction completed in good faith during 
1927 in reliance upon such a well established rule, with 
no possibility of retraction or recission, is certainly un- 
fair. Of course, the tax burden of the stockholder re- 
ceiving such distributions would be lessened in case the 
stock was sold during 1927. Though he would be re- 
quired to pay a tax on the dividend out of March 1, 
1913, surplus, he would not be required to reduce his 
basis for the stock by the amount of the distribution 
received in 1927. 


Upon a sale of property by an executor or an ad- 
ministrator during 1927 or subsequent years, the basis 
for gain or loss according to the new tax bill is the 
fair market value at the date of the decedent’s-death. 
This is contra to the rule of the Department adopted 
at the time Article 343 of the Regulations was amended 
on April 6, 1927. The injustice of making this rule 
retroactive to apply to sales made after April 6, 1927, 
is that the executor or administrator has relied upon the 
Regulations in effect at that time to determine what 
property of the estate should be sold. For example, 
suppose the estate held stock purchased by the decedent 
at $55 per share and other stock purchased at $85 per 
share, the first lot having a value of $95 per share at 
the decedent’s death and the latter having a value of 
$80. Suppose either lot could have been sold by the 
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executor at $95. Since the sale was made after the 
amendment of the Regulations, the executor sold the 
lot purchased at $85, believing he had to use cost to 
the decedent as the basis. Had he known that a new 
tax bill would be passed allowing him to use the value 
at the decedent’s death, he would have sold the lot 
purchased at $55. 

The injustice in a case like the above is not lessened 
by inserting a provision by which those who filed their 
returns for years prior to 1927 in accordance with the 
Regulations then in effect are protected. Note also the 
distinction in this retroactive provision as applied to 
years prior to 1927. Though the return for a year 
1927 was filed in accordance with the Regulations, the 
estate is free to claim the right to use the basis to the 
decedent as its basis, provided its claim for refund is 
filed before the new Act is passed. In other words, 
though the statute of limitations on the filing of refund 
claims may not expire for two years, yet if the taxpayer 
does not hear of this provision in the tax bill and file a 
claim for refund before it becomes a law the right to 
claim the refund is lost. 


Property Exchanges Between Affiliated 
Corporations 

In the case of property acquired by a corporation 
during a period of affiliation from a corporation with 
which it was affiliated, the basis of such property for 
purposes of gain or loss after such period of affiliation 
is, under the new tax bill, to be determined in accord- 
ance with regulations prescribed by the Commissioner, 
without regard to intercompany transactions in respect 
of which gain or loss was not recognized. This pro- 
vision would apply to sales made during 1927. Ap- 
parently the intention was to make the basis of the 
property the same as it would be if still in the hands 
of the corporation which brought it into the affiliated 
group, except, as stated in the committee report, “in 
those cases where a proper adjustment of the basis 
should be made.” It would also appear that the Com- 
missioner is given power to determine the cases where 
an adjustment should be made. If corporation A which 
owned the stock of corporation B, liquidated corpora- 
tion B in 1926, realizing no taxable income upon the 
transaction by reason of Sections 203 (h) (1) and 
204 (a) (7) of the Act of 1926, would the Commis- 
sioner determine an adjustment necessary in determin- 
ing the basis for subsequent sale, if the stock of 
corporation B had cost corporation A $500,000 but the 
property had cost corporation B $600,000? Would the 
value of the property at the date received by corpora- 
tion A be considered by the Commissioner in determin- 
ing what adjustment, if any, should be made? Bearing 
these questions in mind, let us not forget the effect of 
passing the new law sometime in 1928, making such a 
provision retroactive to January 1, 1927. If a corpo- 
ration sold such property in 1927, it did not know its 
tax liability when the sale was made, will not know it 
when the new law is passed, and, in all probability, will 
not know it until the Commissioner promulgates his 
regulations. Suppose the property in question con- 
sisted of a stock of goods. The entire inventory may 
be sold without the taxpayer knowing its “cost”— 
whether for tax purposes it is selling at a profit or at a 
loss. 
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A gesture is made to remove the large contingent 
tax liability for prior years of trusts which as yet do 
not know whether they are taxable as trusts or as asso- 
ciations. A retroactive section in the tax bill provides: 

If a taxpayer filed a return as a trust for any taxable year 
prior to the taxable year 1925 such taxpayer shall be taxable 
as a trust for such year and not as a corporation, if such tax- 
payer was considered to be taxable as a trust and not as a 
corporation either (1) under the regulations in force at the 
time the return was made or at the time of the termination of 
its existence, or (2) under any ruling of the Commissioner or 
any duly authorized officer of the Bureau of Internal Revenue 
applicable to any of such years, and interpretative of any pro- 
vision of the Revenue Act of 1918, 1921, or 1924, which had 
not been reversed or revoked prior to the time the return was 
made, or under any such ruling made after the return was filed 
which had not been reversed or revoked prior to the time of 
the termination of the taxpayer’s existence. 

Perhaps the conflict in the rulings and the lack of 
rulings on certain cases will prevent this provision from 
being as advantageous to taxpayers as expected. Fur- 
thermore, it should be noted that Article 1504 of Regu- 
lations 65 differed from the prior article which had 
been in force for a number of years. Regulations 65 
was not released for publication until November 12, 
1924. This article was in effect on March 15, 1925, 
when the returns for 1924 were filed. Hence the tax- 
payer may have operated during ten and one-half 
months of the year 1924 under the prior Regulations 
and is not protected in its right to file returns in accord- 
ance with the Regulations in effect during the greater 
part of the year, while taxpayers in years prior to 1924 
are protected. The year 1924 is the one in which the 
Government changed its attitude. The new tax bill 
stops the Government from applying its new rule with 
retroactive effect to all years except the year 1924. 


Right of Government to Thousands in Back Taxes 
Revived 


The new tax bill provides that the payment of any 
tax after the expiration of the statute of limitations 
against assessment, if no assessment was made, or after 
the expiration of the limitations against collection, is an 
overpayment, and must be credited or refunded to the 
taxpayer. The Supreme Court in its decision in the 
case of Bowers v. New York & Albany Lighterage 
Co. permitted a taxpayer to recover taxes which it had 
been compelled by distraint to pay after they had be- 
come barred. Hence, Congress is not extending the 
taxpayer any great advantage by this provision. In 
fact, in another provision the tax bill would take away 
the benefit of both the above provision and the decision 
of the Supreme Court in one of the largest class of 
taxpayers affected. It is provided that the Government 
shall have one year after the passage of the new law 
to collect all taxes timely assessed prior to June 2, 1924, 
where a claim in abatement was filed and the collection 
was “stayed.” Of course, if the word “stayed” means 
stayed by law, then this provision has no unfair effect, 
for in cases where the collection was stayed by law the 
statute of limitations was also suspended by law. How- 
ever, if the word “stayed” refers to a stay by the Com- 
missioner, as it apparently does, then the effect of this 
provision is retroactive, and the Government’s right to 
collect thousands of dollars in taxes now barred will 
be revived. The taxpayer did not understand and the 
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Government knew that the claim in abatement was not 
a stay of collection. In Article 1032 of Regulations 62 
and 45 it is stated: 

The filing of a claim for abatement does not necessarily 
operate as a suspension of the collection of the tax or make it 
any less the duty of the collector to exercise due diligence to 
prevent the collection of the tax being jeopardized. He should, 
if he considers it necessary, collect the tax and leave the tax- 
payer to his remedy by a claim for refund. 

Without taking any action in the Government’s favor, 
Congress watched the situation develop which led to 
the Supreme Court decision in the New York & Albany 
Lighterage Co. case. In fact, in the Act of 1926 prior 
to that Supreme Court decision, Congress attempted 
legislation with the same principle in mind. Also it is 
no recent contention that a claim in abatement does not 
suspend the statute of limitations. 

Hence it is not unreasonable to say that if Congress 
had intended that the filing of a claim in abatement 
should suspend the statute of limitations, it should have 
provided such. Nobody has been tricked. The Gov- 
ernment has had full opportunity to collect the taxes. 
The advantage which the taxpayer now has and which 
this provision would destroy was brought about by the 
Government’s erroneous contention that under the Act 
of 1921 collection of the tax could be made at any 
time, if assessment were made within the period pre- 
scribed. This contention was not accepted by the tax- 
payers. As early as 1923 a number of cases such as 
Bashara v. Hopkins, 295 Fed. 319; Sigman v. Rein- 
ecke, 297 Fed. 1005, and Seaman v. Bowers, 297 Fed. 
371, were pending in which the taxpayers argued that 
the Government’s construction of the Act of 1921 was 
erroneous. However, the Government in many cases 
took no steps for its protection until after the Supreme 
Court decision above referred to was handed down on 
February 21, 1927. Had the Government not taken 
the position which it did in the New York & Albany 
Lighterage Co. case, there would be less outlawed taxes 
today, and the new provision under discussion would 
not be necessary in the new tax bill. Even with retro- 
active laws, Congress can not assure the collection of 
all taxes, if collection is not made by the administrative 
officers within the original time prescribed. Why should 
any taxpayer have the opportunity to plead the statute 
of limitations? If the time allowed the Government 
for collection is too short, then it should be extended 
by Congress. But if the Government has had ample 
time to make the collection, then the taxpayer should 
be entitled to rely upon the statute. The taxpayer’s 
liability must be finally determined some time. 

One realizes further the injustice of that legislation 
when he notes that taxpayers whose cases have been 
decided by the Board or by the courts may be com- 
pelled to pay the taxes which the Board or the Court 
held barred. Suppose that the taxpayer was a cor- 
poration which had built up a reserve to take care of 
the additional taxes asserted but distributed the reserve 
to its stockholders after the Board or Court decision. 
The hardship upon the corporation in having to pay 
the tax which once became outlawed, is due to (1) the 
failure of Congress to enact the proper legislation and 
(2) the laxity of the administrative officers in not en- 
forcing collection or protecting the Government’s right 
of collection. 
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It is true that there is a conflict in the court decisions, 
and the Board has attempted to keep step with these 
decisions by overruling its own decision with respect 
to whether the six-year period for collection prescribed 
by the Act of 1924 applies where the assessment was 
made before that Act was passed but the five-year pe- 
riod for collection had not expired when the Act of 1924 
was passed. But why should Congress solve this ques- 
tion in favor of the Government by a retroactive meas- 
ure? Furthermore, this class of doubtful cases is not 
the only one affected. This provision in the tax bill 
would allow collection even though the collection of 
the tax was fully barred when the Act of 1924 was 
passed. There has been no conflict in the court deci- 
sions with respect to this latter case. The courts are 
in accord that the Act of 1924 did not allow six years 
after assessment for collection where collection was 
barred when the Act of 1924 was passed. Hence, taxes 
clearly barred three, four, or five years ago, may under 
this provision be collected by the Government. Clearly 
this provision in the tax bill is the most severe applica- 
tion of a retroactive measure that has ever occurred 
in our income tax law. If Congress is going to adopt 
such a policy, the taxpayer has no asssurance that his 
tax liability will ever be finally determined. 


Other Modifications of Statutory Period 


Congress has not in the past followed a policy of extending 
the period of collection in cases barred when the new act mak- 
ing an extension is passed. There are other provisions in the 
present bill providing for new suspensions of the statute- of 
limitations, which are not applied to cases barred when the. new 
bill becomes a law. For example, it is provided that a deficiency 
notice mailed to a corporation, which with others filed a con- 
solidated return under the optional provisions under the new 
bill or of Section 240 of the Acts of 1921, 1924, or 1926, sus- 
pends the statute of limitations on assessment and collection 
with respect to all the corporations filing the consolidated re- 
turn. A similar rule is proposed in cases where a consolidated 
return should have been filed under Section 240 of the Act of 
1918 or Section 240 (e) of the Act of 1921, under which affi- 
liated corporations were compelled to file a consolidated re- 
turn. (See Secs. 141 (f), and 501, H. R. 1.) However, these 
provisions apply only in cases where the period of limitation 
has not expired when the new law is passed. 

Also, a provision is inserted which will suspend the statute 
of limitations against assessment and collection in cases where 
an improper or untimely appeal is made to the Board of Ap- 
peals. The placing of the proceeding on the docket of the 
Board will suspend the statute, though the taxpayer had no 
right to appeal to the Board. This provision also would sus- 
pend the statute of limitations in cases where under the prior 
law the Government was not prohibited from making assess- 
ment or collection during the time the appeal was pending before 
the Board, and, hence, so it was contended, the statute was not 
suspended. (Sec. 277, H. R. 1.) Though the Act of 1926 is 
amended to apply this rule to cases arising under prior acts, 
the amendment of the Act of 1926 does not apply to-cases 
where the period of limitation has expired prior to the passage 
of the new law. 

During the past year waivers executed after the statute of 
limitations against assessment or collection had expired, have 
been the object of much discussion as to their validity. In the 
tax bill, it proposed to remove the bar of the statute of limita- 
tians against the assessment and collection of taxes in those 
cases where it was contended that the waiver or “consent” was 
of no effect because executed after the statute had run. A 
provision in the tax bill permits assessment or collection within 
the period covered by the “consent,” whether the “consent” is 
filed before or after the expiration of the time prescribed for 
assessment or collection, and an amendment of Section 278 (c) 
and (d) of the Act of 1926 to the same effect is proposed. 
Though the Board of Tax Appeals in the case of Joy Floral 
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Co. v. Commissioner held a waiver valid where given after the 
statutory period had expired, this decision is limited in its 
application because the waiver in question was given prior to 
the enactment of Section 1106 (a) of the Act of 1926, and, 
though executed after the Act of 1924 was passed, the statute 
of limitations had not expired prior to the passage of that Act 
and Section 278 (e) of that Act did not prevent the applica- 
tion of Section 278 (c). It is arguable that Section 1106 (a) 
of the Act of 1926 prevents the mere act of signing a “consent” 
after the expiration of the statute from extending the period 
for assessment or collection, thus limiting the valid waivers 
executed after the passage of the Act of 1926 and after the 
expiration of the statutory period, to those cases where the 
waiver can be enforced on account of consideration or some 
other ground independent of the Act of 1926. The effect, how- 
ever, of the provision in the tax bill is to revive the Govern- 
ment’s right of assessment or collection, as the case may be, 
in these cases, though it was once barred. The Ways and 
Means Committee report on the bill states that this provision 
was inserted to remove the doubt as to the validity of waivers 
filed after the expiration of the period of limitations and after 
the passage of the Act of 1926, which doubt has arisen on 
account of Section 1106 (a) of that Act. No reason is stated 
for making the retroactive removal of this doubt enure to the 
benefit of the Government. The taxpayer would be satisfied 
without any retroactive provision in his favor. He will experi- 
ence no hardship if this retroactive provision is omitted. 

Not all taxpayers are affected adversely by the provisions 
discussed. Many taxpayers will receive a reduction of their 
taxes fér 1927, Corporations are given a reduction in taxes 
for the year 1927, which is about what they expected. The 
rate has been reduced to 11% per cent, with a special pro- 
vision for corporations with net incomes not more than $15,000 
in excess of credits, taxing them at the rate of 5 per cent upon 
the first $7,000 above the credits, 7 per cent upon the next 
$5,000, and 9 per cent upon the next $3,000. The specific 
exemption in the case of corporations having a net income of 
less than $25,000 is increased to $3,000. Real estate boards and 
voluntary employees’ beneficiary associations are added to the 
list of exempt corporations, subject to certain limitations. The 
failure to provide.for consolidated returns for corporations 
after 1928 without a substitute provision will affect many cor- 
porations, perhaps adversely. There are the provisions dis- 
cussed in the December issue of this magazine in regard to 
evasion of surtax. 


The compensation of teachers in Alaska and Hawaii is ex- 
empt unless paid directly or indirectly by the United States 
Government. Employees sharing in a stock bonus, or profit- 
sharing trust are not taxed at the time of distribution, upon 
the appreciation in the stock over the cost to the trustee. 
Estates are allowed to deduct estate, inheritance, legacy and 
succession taxes. (A _ retroactive provision would allow a 
similar deduction to the estate in prior years (1) where claimed 
on the return of the estate and not on the return of the. bene- 
ficiary, or (2) where paid by the estate if both the estate and 
the beneficiary, or neither, claimed the deduction.) Owners of 
cooperative apartments are under certain restrictions allowed to 


deduct the amounts paid to the corporation for the purpose of 
paying interest and taxes. 


A reduction is proposed in the admissions tax by exempting 
admissions of $1 or less, but a 25 per cent tax is imposed on 
admissions to prize fights and boxing or other pugilistic matches 
where the admission is $5 or more. The dues tax is proposed 
to be reduced from 10 per cent to 5 per cent. It is proposed 
to repeal the stamp tax on sales of produce on an exchange, 
board of trade or other similar place, and to reduce the tax on 
sales or transfers of capital stock from 2 cents to 1 cent. 
These reductions are not applied retroactively. The automobile 
tax is proposed to be repealed. However, the rates of tax on 
the use of foreign built boats in the House bill are five times 
those in the present law. 

The powers and duties of the Board of Tax Appeals are 
made more definite. One provision would prevent it from being 
required by the courts to make “investigations.” It would pre- 
vent a circuit court of appeals from reversing a decision of the 
Board because the Board failed to consider evidence not ad- 
duced before it or its division. Another would prevent a tax- 
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What About Section 280 and the 
Rights of Transferees? 


By ApoL_epHus E. GRAUPNER* 


Against Transferred Assets” appeared in the 

June, 1926 issue’ of this magazine, much has 
transpired. Many of the questions therein mooted 
have come to issue, more deliberate analysis of the 
section has been made and many new questions 
have arisen. It is not the purpose of this article 
to discuss fiduciaries or transferees under the estate 
tax provisions, but to consider the position of 
transferees of property from taxpayers. 

Some twelve or more cases are pending in the 
Federal courts of various districts, one of which has 
been decided—holding that Section 280 of the Rev- 
enue Act of 1926 is unconstitu- 
tional.” Among the many proceed- 
ings befere the Board of Tax 
Appeals in which Section 280 is in- 
volved, six® are now pending deci- 
sion on motions which involve not 
only the constitionality of the sec- 
tion but, also, the statutory powers 
of the Commissioner and the Board 
to act under the section. 


From the exact language of Sec- 
tion 280 two methods of procedure 
might be inferred. The first under 
subsection (a), to assess, collect or 
distrain on the liability of trans- 
ferees “in the same manner and sub- 
ject to the same provisions as in the 
case of a deficiency in a tax imposed 
by” Title II of the 1926 Act. This 
“same manner and subject to the 
same provisions” would naturally 
imply: 

(a) Some form of return filed by 

or for the transferee; 


(b) An examination of the re- 
turn to ascertain whether the facts created 
a liability “at law or in equity”; 

(c) A preliminary notice to the transferee inform- 
ing him of the Commissioner’s intention to 
fix liability upon him; 

(d) An opportunity for the transferee to protest 
the liability and have a hearing; 

(e) A definite decision or determination by the 
Commissioner of a liability, either at law or 
in equity, against the transferee; 

(f) A notice from the Commissioner to the trans- 
feree that a definite liability had been deter- 
mined, which should contain a statement of 
the facts forming the basis and whether 
the liability was one at law or in equity. 
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The second method is by taking subsection (d) as 
an entity and the Commissioner proceeding there- 
under ex parte and merely sending the transferee a 
notice of the deficiency in tax. 

The Commissioner has apparently interpreted 
Section 280 to intend only the second method. Since 
the passage of the 1926 Act he has, without prelimi- 
nary hearings afforded transferees, sent notices to 
them on Form NP-2, which is the form of deficiency 
letters for taxpayers. His only variance of the 
form of a taxpayer’s notice has been in the first 
paragraph, where, in the cases of transferees, he 
states: 

As provided in Section 280 of the Rev- 

enue Act of 1926, there is proposed for 
assessment against you an amount of 
$...., constituting your liability as a trans- 
feree of the assets of (name of taxpayer) 
for unpaid income and profits taxes in 
the above amount, assessed against the 
taxpayer, plus any accrued penalty or in- 
terest for the year ...... , as per the at- 
tached statement. 
There is no statement that a lia- 
bility has been determined, or of 
the facts upon which it is proposed 
to assess a liability, or whether the 
liability is one at law or in equity. 
The attached statement is invariably 
a computation of the taxpayer’s 
deficiency and not of the basis of 
the determination of a liability. 


The next three paragraphs of the 
notice are those of Form NP-2 as 
sent to a taxpayer. The second 
paragraph is of peculiar significance 
in that it advises a transferee: 

In accordance with the provisions of 

Section 274 (a) of the Revenue Act of 
1926, you are allowed 60 days from the 
date of mailing this letter within which to file a petition for 
the redetermination of this deficiency. (Italics ours.) 
In other words, the Commissioner does not advise the 
transferee of a right to petition regarding a liability, 
but only of a deficiency of the taxpayer. Bear in 
mind that “deficiency” is no uncertain word. It is 
precisely defined by Section 273 and applies only to 
a taxpayer. On the other hand, the words “liability” 
and “transferee” are not defined by the 1926 Act. 

Excluding consideration of Section 280 for the 
moment, we might ask what right has a transferee 
before the Board on such a notice and what juris- 
diction has the Board thereunder? The transferee 
has not been advised that a “liability, at law or in 
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equity,” has been determined. If nothing has been 
determined by the Commissioner, it would appear 
that there is nothing for the Board to redetermine. 
If the transferee may proceed before the Board only 
on the “deficiency,” he may not have his liability 
determined and the taxpayer, who is not before the 
Board, may have a deficiency redetermined, even 
though it has been barred by limitation as to him. 
It would thus appear that the Board cannot accept 
jurisdiction of a proceeding brought by a transferee 
under such a notice, because it cannot thereunder re- 
determine the liability of the transferee nor, because 
the taxpayer is not a party, can it redetermine the 
liability of the taxpayer, who has his inviolable 
right to a day in court and opportunity to defend. 


Purpose of Section 280 


Returning to the consideration of Section 280, we 
find a wide gap between the rational interpretation 
of its content and the expressions of its purpose by 
the Senate Finance Committee, which wrote its orig- 
inal form, and by the Conference Committee, which 
rewrote the section into its present form. 

Section 280 nowhere mentions the Board of Tax 
Appeals. In subsection (a) it provides: 

The amounts of the following liabilities shall * * * be 
assessed, collected, and paid in the same manner and subject 
to the same provisions and limitations as in the case of a 
deficiency in a tax imposed by this title * * *: 

(1) The liability, at law or in equity, of a transferee of 

property of a taxpayer * * *. (Italics ours.) 
The language of the italicized portion of the section 
quoted reasonably implies all of the proceedings for 
the assessment of a liability which have been out- 
lined above. 

However, the Conference Committee in its report 
on the Revenue Bill of 1926 to the Senate and House 
(p. 43) stated: 

Without in anyway changing the extent of such liability of 
the transferee under existing law (that is, under general laws 
and principles of equity) the amendment enforces such lia- 
bility * * * in the same manner as a liability for a tax de- 
ficiency is enforced; that is, notice by the commissioner to the 
transferee and opportunity either to pay and sue for refund or 
else to proceed before the Board of Tax Appeals, with review 


by the courts. Such a proceeding is in licu of the present 
equity proceedings and is exclusive. * * * 


In view of the above situation, it will be seen that the amend- 

ment makes the procedure for the collection of the amount 
of liability of transferees conform to the procedure for the 
collection of taxes. The amendment thereby substitutes the 
specialised and more expeditious procedure of the Board for 
that of the district courts in equity. * * * (Italics ours.) 
It will be noted that the Committee’s expression 
of purpose is distinctly different from that which a 
reader would deduce from the language of Section 280. 
The Committee does not attempt to convert the liability 
into a tax; it merely accepts the liability under general 
law or principles of equity which the Commissioner 
theretofore had been compelled to enforce in courts of 
law or equity. . 

The Committee ignores the language of Section 280 
which provides that the assessment, collection, and pay- 
ment of liabilities of transferees shall be “in the same 
manner and subject to the same provisions and limita- 
tions as in the case of a deficiency in a tax.” It speaks 
of the enforcement of liability and gives no considera- 
tion to a determination thereof by the Commissioner, 
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the courts, or anyone else. A deficiency must be de- 
termined after a well defined practice, but apparently 
the Committee ignored such a prerequisite in its con- 
templation of the enforcement of a liability. 

Furthermore, without so much as mentioning the 
name of the Board of Tax Appeals in Section 280, or 
without attempting expressly to vest the Board with 
equitable powers, the Committee contends that the 
Board supplants the district courts in equity of juris- 
diction over the rights of transferees and, by conse- 
quence, deprives the transferees of all equitable de- 
fenses had under suits brought against them by the 
Commissioner. 

It is well settled that equity and equitable relief are 
matters vested solely in the courts. Equity powers can 
be conferred on Federal courts only by Congress, and 
must be expressly conferred. The Board is only an 
agency of the executive branch of the Government and, 
under Sections 1 and 2 of Article III of the Constitu- 
tion, it is beyond the power of Congress to vest the 
Board with equity jurisdiction. 

If we accept the statement of the Conference Com- 
mittee that the transferee who receives a sixty day letter 
from the Commissioner has the choice “to pay and sue 
for refund or else to proceed before the Board of Tax 
Appeals, with review by the courts,” we find a deplora- 
ble condition of hardship and deprivation of right. 

If the transferee is able to pay, he is probably re- 
stricted as to his equitable rights and defenses in suit 
for recovery. If he sues, the transferee has the burden 
of proof to show that no liability exists and, if he paid 
after the receipt of a notice such as is described above, 
he is without information as to what elements the Com- 
missioner considered in asserting the liability. 

It he cannot pay, a transferee must go to the Board 
to prevent distraint. There he is faced with the burden 
of proof. Also, he is absolutely deprived of his right 
to equitable relief, for the Board can neither entertain 
equitable defenses nor grant equitable relief. If he ap- 
peals from adverse decision of the Board to the Circuit 
Court of Appeals, a transferee can receive no equitable 
relief there. Appeal can be had only on error, and it is 
not error for the Board to refuse to do equity when it is 
without the power so to do. 

That these statements are not overdrawn may be 
seen from reading the decision of the District Court 
of the Western District of Kentucky in Owensboro 
Ditcher and Grader Co. v. Lucas (18 Fed. (2d) 798, 
C. C. H. Court Service (1927), p. 7585). Therein the 
court states : 


In those cases where the government is seeking to recover 
taxes due by a taxpayer from a purchaser of his property, 
who became such before the attaching of the lien, it occupies 
the same position as any other pursuing creditor, and its rights 
are worked out upgn the same legal and equitable principles as 
obtain in cases of other general creditors, and not under the tax 
statute which determines the primary liability of the tax- 
payer. 

sete *¢* * * * & 

The matters involved are essentially judicial in character, 
and Congress is without power to withdraw them from judicial 
cognizance and confer them upon the executive department, 
and the attempt to do so amounts not only to a denial of due 
process of law, but also is violative of Section 1 of Article III 
of the Constitution. (Italics ours.) 


This is the judgment of the only court that thus far 
has passed upon Section 280. 
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It is interesting to note the comments and recom- 
mendations of the Joint Committee on Internal Rev- 
enue Taxation contained in its report filed November 
15, 1927. It is more interesting when we compare the 
Committee’s findings and recommendations with what 
the Ways and Means Committee of the House has pro- 
posed in the Revenue Bill of 1928. 


Significance of Committee Recommendations 

The Joint Committee was created by Section 1203 
of the Revenue Act of 1926. Seven of its ten mem- 
bers were members of the committee of ten appointed 
from the Senate and House for conference on the 1926 
Revenue Bill. The Report of the Joint Committee thus 
expresses the present opinion of a majority of the Con- 
ference Committee which wrote Section 280 into its 
present form. The report of the Joint Committee dis- 
closes some strange admissions of weakness in the sec- 
tion and (on page 15 of its report) makes these 
statements : 

Section 280 appears to be the exclusive remedy at the pres- 

ent time; that is, the Commissioner no longer may proceed 
against: transferees by suit in the lower Federal courts. * * * 
Moreover, in certain kinds of cases it seems desirable to per- 
mit the Commissioner to bring suit in the Federal courts rather 
than to proceed under Section 280. This is particularly de- 
sirable where the transfer was made in good faith and where 
the liability may be apportioned among many transferees. It is 
recommended that the procedure by suit be restored as an 
alternative method of collection. (Italics ours.) 
It might be noted that this would still leave the Commis- 
sioner with arbitrary powers to determine that a liability 
existed and whether the transfer was made in good 
faith. Continuing, the report states: 

A transferee should have the same rights as the transferor 
with respect to bureau hearings, copies of returns and docu- 
ments, and general administrative procedure. (Italics ours.) 
This is a frank admission that now the transferee has 
no such rights and that his liability is fixed without 
the requirement of a hearing or administrative pro- 
cedure. The report continues : 

An important point of difference between collection by suit 
in the Federal courts and under Section 280 is that under the 
former method the burden of proof was on the Government 
while in the latter it is on the transferee. (Italics ours.) 

It is believed that a change should be made in the present 
law with respect to the burden of proof in proceedings be- 
fore the Board under Section 280. There are two distinct ele- 
ments; first, proof that there was a transfer at such a time 
and place and under such circumstances as to give rise to lia- 
bility on the part of the transferee for the transferor’s tax; 
second, proof that the tax was actually due and owing from 
the transferor. At the present time the transferee has the 
burden as to both elements, and this frequently works hard- 
ships which are almost intolerable. It is recommended that 
the burden of the first element be placed on the Commissioner. 
(Italics ours.) 

It is difficult to understand why the committee recom- 
mends the transfer of the burden of proof to the 
Commissioner on the first element and retains the bur- 
den on the transferee on the second. The information 
as to whether the tax was actually due, whether it was 
correctly found, whether it is barred by limitation, and 
whether it was assessed and attempt made to collect 
from the taxpayer are matters particularly within the 
knowledge of the Commissioner and cannot be pre- 
sumed to be within the knowledge of the transferor. 
The admission that the present content of Section 280 
works intolerable hardships is interesting, particularly, 
when we consider the next statement of the Committee: 
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The transferee should have access to the books, records, and 
other evidence bearing on the transferor’s liability for the 
tax. * * * 

Section 280 is capable of harsh application, and many com- 
plaints have been received about it. * * * Jt deprives the 
transferee of important advantages which he would have as a 
defendant in the Federal courts. (Italics ours.) 

Among its recommendations, the Committee, on page 
64 of its report, states: 

Careful consideration should be given to the matter of more 

nearly approximating under Section 280 the benefits of Federal 
equity procedure, particularly as to parties, orders, and other 
remedial measures appropriate to the determination of primary 
and secondary liabilities and rights to contribution and reim- 
bursement. 
This is a tacit admission that Section 280 does not 
now afford a transferee the benefits of equity which he 
would have in a suit brought against him by the Com- 
missioner. It is difficult to see how this recommenda- 
tion can accomplish the result sought, unless (a) the 
Board is converted into a court and granted powers in 
equity and (b) the Commissioner is required to in- 
stitute the proceedings for the collection of a trans- 
feree’s liability—thus assuming the burden of proof and 
conferring on the transferee the right to assert all 
equitable defenses. 

Regarding the sixty-day letter, the Joint Committee’s 
statements are of particular importance. On page 70 
of its report it says: 

The form of the 60-day letter can do much to assist the 
transferee. It should be sufficiently complete within itself so 
as to show the amount of the tax originally paid by the 
transferor and each adjustment which gives rise to the defi- 
ciency. It is important in transferee cases that the letter be 
made sufficiently definite to inform transferee what has been 
done in the case and what is the reason of the deficiency. 
Why is this recommendation confined to information 
regarding facts relating to the deficiency? Not a word 
is said concerning information to the transferee as to 
the facts upon which his liability is claimed, or how 
such liability was fixed, or whether the liability is as- 
serted under law or equity, or whether any liability is 
claimed against any other transferee on the same defi- 
ciency. Why not inform the transferee of what has 
been done against him and why? While the form of 
notice to transferees now used by the Commissioner 
does not meet the requirements of the foregoing lan- 
guage, it is little less deficient than the recommenda- 
tions of the Committee. 

The Committee expresses the opinion that the form 
of the sixty-day letter “appears to be a matter primarily 
for administrative action.” It does not state what of- 
ficer is supposed to exercise the administrative action. 
If the action is to be that of the Commissioner, he 
should conform to the letter and spirit of the Revenue 
Act and, also, to the general requirements of law as to 
the rights of parties to be informed of the grounds of 
legal proceedings brought against them. He should also 
comply with the requirements of the Board to such a 
degree as to state the facts which will enable a trans- 
feree to prepare his petition in accordance with Rule 5 
passed by the Board. It would appear that the ad- 
ministrative action of the Board of Tax Appeals in 
adopting rules of practice is of equal force to that of 
any action of the Commissioner. 

A proceeding before the Board is peculiar in that 
he who would ordinarily be a defendant in an action 
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or suit is required to be a petitioner or plaintiff. How- 
ever, we cannot escape the fact that a sixty-day letter 
is the process which not only confers jurisdiction on 
the Board to entertain a proceeding, but calls upon the 
taxpayer or transferee to plead, pay, or default. Such 
a process should contain or be accompanied by all the 
information necessary to enable the taxpayer or trans- 
feree to properly plead his cause. 


Provisions of House Bill 

The first draft of the Revenue Bill of 1928 is now 
before Congress. In it Section 280 becomes Sections 
311 and 505. Section 280 (a) undergoes no material 
change in its transformation into Section 311 (a) of 
the 1928 Bill, and remains open to the same criticisms. 
Section 311 (b) changes Section 280 (b) mainly in 
providing that the liability of a transferee may 
not be barred by limitation until a year after 
the expiration of the period of one year for assess- 
ment of the transferee’s liability. Subsection (c) un- 
dergoes no change. Subsection (d) is changed by Sec- 
tions 311 (d) and 505 of the new bill, but the defects 
and uncertainty concerning the notice to the transferee 
which exist under Section 280 (d) are not changed. 
Subsection (e), while amended, is not material for the 
purposes of this discussion and the lame definition of 
“transferee” contained in Subsection (f) remains the 
same. 

In the report of the Ways and Means Committee, 
which accompanied H. R. 1 (the 1928 Revenue 
Bill), the Committee (p. 24) refers to Section 311 as 
amending Section 280 only in relation to the provisions 
relating to the period of limitation. Not a word is said 
regarding the inequities of the section. 

Under Section 602 of the 1928 Bill, Title IX of the 
Revenue Act of 1924 (relating to the Board of Tax 
Appeals) is amended by adding two new sections (912 
and 913) which relate to transferees. Section 912 
is a limitation on Rule 30 of the Board relating to the 
burden of proof. It provides: 


In proceedings before the Board the burden of proof shall 
be upon the Commissioner to show that the petitioner is liable 


as a transferee of property of a taxpayer, but not to show 
that the taxpayer was liable for the tax. 


This conforms to the recommendation of the Joint 
Committee quoted above. However, it leaves the trans- 
feree in a difficult, if not a helpless, condition regard- 
ing the amount of the deficiency. The Commissioner 
comes before the Board with both the validity and the 
correctness of the deficiency established, unless the 
transferee can overcome the presumption by evidence. 
In a large number of the transferee cases the transferor 
taxpayer is beyond reach, through removal to parts un- 
known or death on the part of an individual or dis- 
solution on the part of a corporation. Books of ac- 
count and records are lost or destroyed. The trans- 
feree can then only depend on such information as he 
may be able to obtain from the Bureau file, if produced 
on subpoena. Thus the transferee is almost compelled 
to accept the amount determined by the Commissioner 
as the deficiency as the amount of his liability. This 
restriction of burden of proof subjects a transferee 
to heavy expense in searching for and producing evi- 
dence with which to overcome the burden resting on 
him. There is also the question as to whether the defi- 
ciency can be put in issue without the taxpayer being a 
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party to the proceeding. The report of the Ways and 
Means Committee on this section is not illuminating. 

Section 913 relates to the production by subpoena 
and the examination of the books and records of the 
taxpayer. It provides: 

Upon application to the Board, a transferee of property 
of a taxpayer shall be entitled, under rules prescribed by the 
Board, to a preliminary examination of books, papers, docu- 
ments, correspondence, or other evidence of a taxpayer or a 
preceding transferee of the taxpayer’s property, if the trans- 
feree making the application is a petitioner before the Board 
for the redetermination of his liability in respect of the tax 
(including interest, penalties, additional amounts, and addi- 
tions to the tax provided by law) imposed upon the taxpayer. 
Upon such application the Board may require by subpoena, 
ordered by the Board or any division thereof and signed by 
a member, the production of all such books, papers, documents, 
correspondence, and other evidence within the United States 
the production of which, in the opinion of the Board or divi- 
sion thereof, is necessary to enable the transferee to ascertain 
the liability of the taxpayer or preceding transferee and will 
not result in undue hardship to the taxpayer or preceding 
transferee. Such examination shall be had at such time and 
place as may be designated in the subpoena. 


It would be interesting to know what would happen if 
the taxpayer refused to obey the subpoena. The Board 
cannot punish for contempt. Would it assume the bur- 
den of enforcing its subpoena? Would it relax its rule 
as to burden of proof, if the taxpayer refused to pro- 
duce? It is noticeable that this section makes no pro- 
vision for obtaining access to the Bureau files to 
discover what the Commissioner did in relation to the 
transferee, or on what basis he determined the liability. 
This despite the Joint Committee’s recommendation we 
have quoted. The transferee still remains walled off 
from any knowledge of the reasons for or the manner 
of the Commissioner’s actions toward him. The priv- 
ilege granted prevents inspection of the taxpayer’s rec- 
ords, if they are available, until the transferee has filed 
his petition with the Board. Thus, without information 
from either the Commissioner or the taxpayer, a trans- 
feree is required to plead before the Board without 
knowledge of his grounds for relief or the Commis- 
sioner’s error. 

Sections 604 and 605 of the Revenue Bill of 1928 
are new and both relate to transferees. Section 604 
provides: 

No suit shall be maintained in any court for the purpose 
of restraining the collection or assessment of (1) the amount 
of the liability, at law or in equity, of a transferee of property 
of a taxpayer in respect of any income, war-profits, excess- 
profits, or estate tax or (2) the amount of the liability of a 


fiduciary under Section 3467 of the Revised Statutes in respect 
of any such tax. 


This is to bar the precedent established by Owensboro 
Ditcher & Grader Co. v. Lucas, supra, where the court 
granted injunction on the ground that a transferee’s 
liability is not a tax and that, therefore, Section 3224 
Revised Statutes did not apply. The report of the 
Ways and Means Committee (p. 31) has this to say 
regarding the section: 

Section 280 of the 1926 Act has proven a very effective 
and necessary method of stopping tax evasion through the 
various favorite methods recognized by everyone prior to the 
1926 Act. The enforcement of the liability through court 
process had been ineffective, and the amount of the revenue 


lost through mala fide transfers or through corporate distribu- 
tions of assets was admittedly large. 


This is a peculiar justification. What does it mean? 
(Continued on page 35) 








The Report of 
the Joint Congressional Committee 


By H. Maurice Dar.LING* 


HE REPORT of the Joint Committee on Internal 
Revenue Taxation, which was submitted to the 
committees of Congress in November, marks the 
opening of a new chapter in the history of Federal 
taxes. The Joint Committee has studied both the sim- 
plification of the statute and the simplification of the 
administration of the law. This report is only pre- 
liminary, but its authors have been courageously con- 
structive, and we can expect still more valuable results 
when the work of the Committee is finally completed. 
As an example of the originality of the report, con- 
sider Volume II, in which the Committee has ingeniously 
rearranged the provisions of the present statute so as 
to present them in natural and logical 


sions in the existing law; and we are confident that 
later, if not at the present time, these well-considered 
recommendations, and those which may be made later 
on, will form the basis of wise legislation which will be 
permanently retained. 

Some of the most interesting parts of the report deal 
with a diagnosis of the causes of congestion and delay 
in the Bureau. The symptom of which the patient 
complains is the number of cases (18,481) pending on 
the docket of the Board of Tax Appeals on June 30, 
1927. When this number is compared with the num- 
ber of tax cases now pending in all the Federal courts 
of the country (including the Court of Claims), it will 

_ be seen that something is the matter. 





order. Why such a rearrangement 
did not occur to the authors of the 
last three statutes is hard to under- 
stand. The new form has been fol- 
lowed in the pending revenue bill, 
and will permit Congress to make 
biennial revisions of the rates without 
changing the administrative or other 
permanent clauses. The new form 
also segregates the provisions relating 
to the various taxes, other than in- 
come taxes, known as the miscellane- 
ous taxes. 


The Joint Committee has carefully 
considered thirteer special subjects as 
to which there have been urgent de- 
mands for revision and has recom- 
mended solutions of many difficulties. 
In one or two instances the Commit- 
tee has pointed out that the present 
provisions of the statute, in spite of 











its complications, are really better 
than any change that could possibly 


ment Sales, Consolidated Returns, Transferees of 
Property, Interest and the Statute of Limitations. In 
connection with Consolidated Returns, for example, the 
Committee recommended that affiliated corporations 
should be treated in the same way as separate corpo- 
rations, except that the operating loss of one corpora- 
tion might be offset against the gain of another affiliated 
corporation in the same taxable year. This privilege 
should most certainly be continued. 

It may be that Congress will decide not to include all 
of these recommendations in the statute which is now 
being framed. Nevertheless, we are extremely for- 
tunate in having the precedent of a Committee of 
Congress employing a body of leading tax experts to 
weigh carefully and seriously the wisdom of the provi- 


*Of the New York bar, formerly special attorney for the Bureau 
of Internal Revenue. 
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H. Mavrice DARLING 
be made. Some of the special subjects which have been 
considered are Earned Income, Capital Gains and 
Losses, Evasion of Surtax by Incorporation, Install- 


The Board of Tax Appeals was 
designed as a court composed of 
experts which would be able to give 
prompt and expert attention to tax 
cases in a less formal way than is 
necessary in the Federal courts. It 
was particularly hoped that the Board 
would regard with a new light those 
regulations which produce a harsh 
result but which the Bureau felt ob- 
liged to sustain chiefly because of the 
long period during which they had 
been in force. 

The Board has lived up to expec- 
tations in every respect, except that 
it has not been able to deal promptly 
with the appeals from the Bureau, as 
the accumulation of cases on its 
docket shows. The causes of this 
accumulation are two. A few years 
ago the Income Tax Unit responded 
to criticism of the delays in the Unit, 
by making a grand effort to get all 
pending cases closed. Of course, if a case is closed 
by a wrong decision, the closing is not a closing. It 
simply throws the Bureau into litigation. 

The second cause for the congestion before the Board 
was the abolition of the Committee on Appeals and 
Review. This Committee should have been retained 
to review the decisions of the various divisions in the 
Income Tax Unit and other units of the Bureau. As 
is pointed out by a committee from the Treasury De- 
partment in the third volume of the Report of the Joint 
Committee, the great problem in the Income Tax Unit 
is to secure and retain competent personnel. So long 
as competent auditors cannot be retained, the only satis- 
factory remedy is to maintain a competent Committee 
in the Bureau which will review the decisions of the 
unit before the Commissioner determines deficiencies. 

The members of the Board of Tax Appeals are not 
the only persons who have been subjected to unfair 
pressure. The attorneys in the Appeals Division in the 
office of the General Counsel of the Bureau of Internal 


al 
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Revenue are simply swamped. Some .of these attor- 
neys are in charge of more than 500 appeals, which 
sometimes involve more than $35,000,000 in taxes. 
When an attorney has to try in one month 15 cases 
involving on the average more than $70,000 each, be- 
sides preparing and arguing motions and preparing and 
filing pleadings in 500 cases, he cannot be blamed for 
interposing technical defenses which irritate the tax- 
payer. The attorney for the Government has not time 
to give proper preparation to his cases. 

The representatives of the Treasury insist on 
authority to pay salaries of $7,500 a year to eight of 
the assistants to the General Counsel ; $6,000 a year to 
fifteen other attorneys in his office ; $5,200 to attorneys 
as an entrance salary and an entrance salary of $2,400 
to juniors in the office. The Treasury does not contend 
that these salary arrangements will entirely solve the 
problem of personnel, but they will help the office to 
retain the trained attorneys who are now in the office 
and to obtain the type of lawyers who are badly needed. 
Money spent in this way will bring in a tenfold return. 

The pending bill, as passed by the House, authorizes 
the appointment of twenty-three attorneys at not to 
exceed $7,500 per annum. This provision should cer- 
tainly be retained by the Senate. When a law office 
has grown so large as to become the most important 
law office in the Government, it should not be handi- 
capped by a refusal of Congress to appropriate sufficient 
funds to secure competent attorneys to handle the 
Government’s business. If the office of the General 
Council is equipped with enough qualified attorneys, 
they will have time to study and prepare their cases 
properly and will then be in a position to settle cases 
or to reduce the work of the Board by executing stipu- 
lations of facts; and authority can be given to them 
to execute these stipulations without the present diffi- 
culties which obtain. 

If the General Counsel is able to secure enough 
qualified attorneys to handle properly the appeals be- 
fore the Board, the members of the Board will be 
justified in requiring the Government attorneys to con- 
cede all matters which are not in issue, relieve the tax- 
payer of proving facts which are not in doubt, and 
argue the vital questions in the case. 


Suggestions for Facilitating Work of Board 


The Board should also be allowed a sufficient appro- 
priation to employ competent “Masters in Taxation” 
or Referees, to determine the facts in complicated cases 
and thus relieve the Board of less important details. 

It would probably tend to discourage unjustified ap- 
peals if the Board were authorized to fix a rate of 
interest varying between 2 per cent and 9 per cent. If 
the taxpayer is warranted in taking an appeal, the 
interest rate might be fixed at 2 per cent. If he had no 
just reason for taking up the Board’s time, he would 
be required to pay 9 per cent. 

The congestion of cases before the Board will also 
be reduced considerably by the work of the new Special 
Advisory Committee. This committee is endeavoring 
to reach settlements of cases pending before the Board, 
and the report of the Joint Committee recommends that 
every assistance in the form of the ablest personnel 
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possible, and otherwise, and every encouragement 
should be given to this Committee. 

Something, however, must be done to increase the 
number of cases which are settled in the Bureau in a 
way that satisfies the taxpayers. Otherwise the Board 
will continue to hold, in 50 per cent of the cases com- 
ing before it, that the Commissioner was wrong. As 
soon as the work of the Special Advisory Committee 
permits, it should commence to handle cases which have 
not yet gone to the Board, in an endeavor to bring the 
Income Tax Unit and the taxpayer to an agreement. 
Or else a parallel committee should be organized, com- 
posed of a group of experts, either from within or 
without the Bureau, who will listen informally to the 
story of the Unit and the story of the taxpayer. In 
this way the Bureau should be able to prevent a very 
large number of appeals from going to the Board. 
Such a body would be particularly useful in connection 
with cases involving solely questions of fact. It might 
also be useful in connection with those very large and 
important cases which involve a great number of 
separate issues. If some of these issues can be elimi- 
nated within the Bureau, the labors of the Board will 
be much reduced. 


The Joint Committee also points out that there seems 
to be a disposition on the part of the Government rep- 
resentatives in the Unit to decide the cases in favor of 
the Government without trying to see the taxpayer’s side 
of the case. The report of the Treasury representa- 
tives suggests that it may take a long time to change 
this attitude within the Bureau, although they admit 
that “if the experiment proves successful, in time it 
may result in a change of attitude on the part of all 
concerned.” 

The Government representative usually knows the 
Treasury’s difficulties and realizes the necessity of mak- 
ing decisions which will not prejudice the Government’s 
rights in other cases. The ideal type of Bureau em- 
ployee is the man who not only knows the Government’s 
difficulties, but also is ready to recognize the taxpayer’s 
equities, especially when the regulations prevent the 
recognition of those equities. This type of employee is 
found in the Bureau now. It can be made the general 
attitude of thé Bureau employees only if the Bureau 
makes this an essential characteristic in making its 
appointments and promotions. Employees who cannot 
weigh judicially both sides of the case should be al- 
lowed to seek other employment, and those who have 
a judicial temperament should be retained at any cost 
and promoted. 

If the Commissioner and his immediate assistants 
constantly preach to the members of the Bureau that 
equitable solutions must be found if that is at all pos- 
sible, and that the aim of the Bureau in every case is 
to find the right answer,—instead of deciding in the 
Government’s favor, if that is at all possible,—this will 
soon become the universal attitude throughout the 
Bureau. 

The House of Representatives has authorized in the 
new revenue bill, the appointment of twenty-one ad- 
ministrative or technical employees at not to exceed 


$6,000 a year. This provision should be retained by 
the Senate. 
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Inasmuch as the difficulty of obtaining competent 
personnel is the main problem before the Bureau, the 
Commissioner would be justified in having a special 
Personnel Officer who would give his whole time to 
combing the entire country for men qualified for the 
Bureau work. The War Department used some in- 
teresting methods during the war to secure qualified 
personnel ; many large corporations now employ experts 
to select their employees. University courses are being 
given on the subject. 

The same officer would interest himself in selecting 
for promotion that type of accountant or engineer who 
will make the work of the Bureau more judicial and 
less prejudiced. 

Another outstanding feature of the preliminary re- 
port of the Joint Committee is the suggestion that the 
thirty-six offices of the Collectors of Internal Revenue 
should be consolidated. 

No efficient corporation attempts to carry on business 
over a large area with two independent sets of branch 
offices, frequently located in different cities. Incon- 
venience to taxpayers is often caused by the location 
of records in two different cities. The Bureau adds 
to its own labors by having two systems of field offices. 
Supervision is made more difficult and routine work 
must be duplicated. A scheme of consolidation worked 
out by the Committee with the help of an experienced 
Collector of Internal Revenue forecasts a reduction in 
personnel of 988 employees, an economy in mechanical 
equipment, a better utilization of space and the saving 
of approximately $2,000,000 per annum. 

The scheme also provides for placing all of the 
employees in the Collector’s offices under Civil Service. 
Many of these positions are at present filled through 
other methods. This change undoubtedly would be 
advantageous to the employees, to the Government and 
to the taxpayer. 

These recommendations of the Joint Committee were 
disregarded by the Ways and Means Committee and 
were omitted from the Bill as introduced in the House. 
An amendment offered from the floor reinstating them 
in the Bill, was thrown out on a point of order. They 
should by all means be included in the Bill by the 
Senate. 

The Committee also invites attention to four methods 
pf appointing the Collectors of Internal Revenue: 

(1) By the President with confirmation by the 
Senate ; 

(2) By the President with confirmation by the 
Senate, but only after selection from the Civil Service 
Register or by the selection or promotion of an Internal 
Revenue employee ; 

(3) By the Commissioner without regard to Civil 
Service ; 

(4) By the Commissioner, from the Civil Service 
Register or by promotion from within the service. 

The first method is at present in force. Either the 
second method or the fourth method would be an 
improvement on the present method of selection. 

Mr. Charles D. Hamel has acted as chief counsel 
for the Joint Committee, and it has been extremely 

fortunate in having the assistance of a distinguished 
Advisory Committee, consisting of Dr. T. S. Adams, 
Mr. A. A. Ballantine, Mr. George E. Holmes, Mr. 
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George O. May and Dr. Thomas Walker Page. The 
report ranks with the reports of the select committees 
of the English Houses of Parliament, which have been 
distinguished for their impartiality and freedom from 
political bias. The various recommendations in the 
report deserve the most careful attention from the 
members of Congress, and this preliminary report, and 
subsequent reports of the Committee which may be 
made later, should undoubtedly be made the basis of 


permanent legislation for the collection of the internal 
revenue. 


Large Revenue Yield from Gasoline Taxes 
in First Six Months of 1927 


ASOLINE taxes in forty-four states and the 
District of Columbia yielded a total revenue of 
$101,250,841 for the first six months of 1927, accord- 
ing to information collected by the Bureau of Pub- 
lic Roads of the United States Department of Agri- 
culture. This is an increase of 19.2 per cent over 
the same period of 1926. In New Jersey and Illi- 
nois a tax of two cents per gallon became effective 
on July 1 and August 1, respectively, while New 
York and Massachusetts are now the only states 
where gasoline is not taxed. In other states the 
rate of tax on June 30 ranged from 2 to 5 cents per 
gallon and averaged 2.55 cents. 

The revenue derived from state gasoline taxes 
constitutes an important item in financing highway 
programs and was used very largely for that pur- 
pose. State highway funds received the largest por- 
tion, being credited with $69,618,088. County and 
local road funds received $22,843,566, payments on 
road bonds amounted to $4,598,751, and the remain- 
der was used to defray collection costs and for mis- 
cellaneous purposes. 

The revenue derived indicates that 4,919,000,000 
gallons of gasoline were consumed by motor vehi- 
cles, including estimated amounts for those states 
not imposing the tax. This is 11.4 per cent more 
than was reported for the first six months of 1926, 
while the increase in motor vehicle registration was 
only 7 per cent. 


Internal Revenue Collections in Fiscal 
Year 1927 Show 7 Per Cent Increase 


NTERNAL revenue collected in the fiscal year 
ending June 30, 1927, amounted to $2,865,683,- 

129.99, which was an increase of about 1 per cent 
over that in the fiscal year 1926, according to the 
report made on December 7 by David H. Blair, 
commissioner of internal revenue, to Secretary 
Mellon. 

An increase in income tax collections of $245,- 
848,302.39, or about 12.5 per cent, was shown by the 
report, the total from this source being $1,974,104,- 
141.33 in the fiscal year 1926 and $2,219,952,443.72 
in the fiscal year 1927. 

The miscellaneous collections arising from objects of taxa- 
tion other than income taxes amounted to $645,730,686.19 in 
1927, compared with $861,895,750.86 in 1926, a decrease of 
$216, 165,064.67, or about 25.1 per cent. There was an increase 
of $5,503,.766.17 in the taxes collected from tobacco manufac- 
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turers, due to the large increase in the manufacture and sale 
of cigarettes. 


The principal objects of taxation showing decreases for 1927 
were: Estates, $15,701,184.13; automobiles and motorcycles, 
$46,695,364.59; documentary stamps, $17,197,742.40, and admis- 
sions, $6,040,039.97. 

These decreases are accounted for by reductions in tax rates 
in the Revenue Act of 1926. Further loss in revenue in 1927, 
exceeding $130,000,000, was caused by the repeal of various 
taxes, including the levy on corporation capital stock. The 
loss, however, from the repeal of the capital stock tax was in 
a great measure offset by the increased tax levied on incomes 
of corporations. 

Summary of Collections 


The collections for the fiscal years 1926 and 1927 are sum- 
marized in the following table: 


Sources 1927 1926 
Distilled spirits .......... $ 21,194,668.71 $ 26,436,334.44 
Fermented liquors ....... 883.25 15,694.19 
Tobacco manufactured ... 376,170,205.04 370,666,438.87 
Oleomargarine .......... 3,185,297.13 3,092,540.42 
Est. atid ott tax..... «0.0 100,339,85 1.96 119,216,374.82 
Corporation capital stock. 8,978,197.65 101 ,932,733.82 
Oe ee 66,829,031.21 150,198,165.88 
Admissions, club dues.... 28,376,657.48 34,054,515.05 
SERED EAMES <6 o ces. sie asics 37,345,551.43 54,014,239.36 
Miscellaneous ........... 3,310,342.33 2,268,714.01 
SS ee ee eerie 2,219,952,443.72 1,974,104, 141.33 

Total collections...... $2,865,683,120.91 $2,835,000,892.19 


The cost of administering the internal revenue tax laws for 
1927 was $32,967,764.17, not including expenditures for refund- 
ing illegally collected taxes. 


Amendments of Regulations Governing 
Excess Profits Taxes 


Article 862 of Regulations 45 and Article 862 of 
Regulations 62 have been amended? to read as follows: 


Art. 862—Purchase of stock.—Where a corporation either 
directly or indirectly, as for example through a trustee, pur- 
chases its own stock either for the purpose of retiring or of 
holding it in the treasury or for other purposes, the cost of 
such purchase to an amount equal to the capital paid in to the 
company for such stock must be deducted from the aggregate 
invested capital from the date of such purchase. Where any 
such purchase is made within the first 60 days of the taxable 
year, any sum paid in excess of the above amount will be 
deemed to have been made from earnings or profits accumu- 
lated during preceding taxable years; but any such excess 
paid in such a purchase which occurs during the remainder of 
the taxable year will be deemed to have been made from the 
earnings or profits accumulated. between the close of the pre- 
ceding taxable year and the date of payment, to the extent 
of such earnings or profits. See article 857. The full amount 
derived in cash or its equivalent from the resale of such stock 
may be included in invested capital from the date of such 
resale. See article 543. 


The text of the regulations prior to amendment was 
as follows: ‘ 


Purchase of Stock.—Where a corporation either directly 
or indirectly, as for example through a trustee, has prior to 
the taxable vear bought its own stock, either for the purpose 
of retirement or of holding it in the treasury or for other 
purposes, the entire cost of such stock must be deducted from 
the aggregate invested capital as of the beginning of the tax- 
able year, if such deduction has not already been made. Where 
such stock is purchased during the taxable year a deduction 
from the invested capital as of the beginning of the taxable 
year and effective from the date of such purchase is required 
only to the extent that such stock has not been purchased out 





1T. D. 4702 (VI-48-&8), amending Art. 862 of Regulations 45 and 
T. D. 4103 (VI-48-9), amending Art. 862 of Regulations 62. 
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of the undivided profits of the taxable year—See Article 857. 
The full amount derived in cash or its equivalent from the 
resale of such stock may be included in the invested capital 
from the date of such resale, unless such stock has been pur- 
chased out of earnings-of the taxable year. See Article 543. 


Court Decision Briefs 


Dividends, Taxation of —(1) Dividends declared in 1916 
and in 1917 and paid in 1917 are taxable to the recipient at 
1916 rates where it is affirmatively shown that the corpora- 
tion declaring them had no 1917 net profits prior to the 
payment of such dividends, there being ample 1916 earnings 
to cover them. 

(2) Dividends are “received,” under Sec. 31 (b),. Act of 
1916, as amended by the Act of 1917, in the year paid and 
not in the year declared. Dividends declared in 1916 and 
paid in 1917 are income to the recipient in the year paid.— 


Supreme Court of the United States in F. H. Mason v. C. F. 
Routzahn, Collector. 


Executor’s Compensation, Taxation of.—Amount left by 
will as full payment for “acting as my executor” is not a 
non-taxablesbequest but taxable income to the recipient.— 


Circuit Court of Appéals, Second Circuit, in Robert C. Ream 
v. Frank K. Bowers. a 


Federal Estate Tax.—(1) Stock received from ‘a prior 
decedent within five years sold by the executor to provide 
cash to pay various administration expenses, the estate being 
ample to pay all such expenses, is deductible from gross es- 
tate as property previously taxed. 


(2) The exchange pursuant to an arrangement of stock 
received from a decedent dying within five years, for new 
shares of stock of the corporation upon the payment of an 
additional subscription, prevents the tracing of the old 
shares into any specific number of new shares and the 
identification of the new shares as acquired in exchange for 
property previously taxed.—U. S. District Court, Dist. of 
Mass., in L. Cushing Kimball, Executor, v. Thomas W. White. 


Gross estate does not include, under the 1918 Act, the 
proceeds receivable by beneficiaries of life insurance policies 
taken out on the decedent’s life where such policies antedate 
the taxing act, and the amount of those not antedating the 
act do not exceed the exemption allowed for insurance.— 
U. S. District Court, W. D., Penn., in Elliot A. Grandin, Adm., 
v. D. B. Hemer, Collector. 


Gifts Taxable to Estate—Where securities were trans- 
ferred by a decedent in 1919 as a gift except as to the 
amount necessary to purchase an annuity to be paid to the 
decedent’s wife during her life, and if he survive her, to the 
decedent for his life, the amount necessary to produce the 
annuity was held to be a transfer intended to take effect in 
possession or enjoyment at or after death—Court of Claims 
of the United States, in Amalie and William A. Hirsh, Execu- 
tors, v. The United States. 


Income of Non-Indian Lessee.—Income of a non-Indian 
lessee derived between 1917 and 1921 from the lease of re- 
stricted Indian-lands is not tax-exempt.—Supreme Court of 
the United States in D. B. Heiner, Collector, v. The Colonial 
Trust Company, Executor of the Will of Glenn T. Braden, De- 
ceased. C. G. Lewellyn, former Collector, v. The Colomial 


Trust Company, Executor of the Will of Glenn T. Braden, 
Deceased. 


Interest, Deduction for.—A taxpayer who borrows money 
at usurious rates may, as against the Government, disclose 
the true relationship of debtor and creditor, where com- 
pelled to execute a document incorrectly describing the 
relationship of the parties, in order to conceal the usury, 
and may deduct the sums paid as interest.—U. S. Court of 
Appeals, Seventh Circuit, in Arthur R. Jones, Petitioner, v. 
Commissioner of Internal Revenue. 


Jurisdiction of Courts in Tax Cases.—Courts have juris- 
diction to try questions of tax liability de novo, the decision 
of the Commissioner not being conclusive as to such lia- 
bility. 








22 THE NATIONAL INCOME TAX MAGAZINE 


Judgments, both of the Circuit Court of Appeals and of 
the District Court, reversed, and cause remanded to District 
Court for further proceedings.——Supreme Court of the 
United States in Jessie L. Wickwire, Individually and as Ex- 
ecutrix and Trustee, v. Mabel Reinecke, Collector. 


Losses.—(1) Taxpayer sustaining a loss by reason of 
his prepayment to a seller who had contracted to deliver 
merchandise to him is not required to deduct his loss as a 
“worthless debt” under Section 234 (4), Act of 1918, but is 
entitled to deduct it as a “loss” under Section 234 (5) of 
that Act. 

(2) Deduction for loss alleged to have been sustained in 
1918 disallowed for lack of evidence —Supreme Court of the 
United States in Lewellyn, Collector, v. Electric Reduction 
Company. 


Munitions Taxes, Deductions for.—Munitions taxes ac- 
crued in 1916 but paid in 1917 should be deducted in 1916 
by a corporation keeping books and making its 1916 return 
substantially on the accrual basis, even though no reserve 
for such taxes was set up in 1916 because of the taxpayer’s 
uncertainty as to whether the product was subject to the 
munitions tax.—U. S. District Court, Northern Dist. of 
Ohio, E. Div., in The Aluminum Castings Company v. Carl F. 
Routzahn, Collector. 


Partnership Income, Application of Excess Profits Tax.— 
Withdrawals during 1917 by a partner as “salary” under an 
agreement between the partners are not subject to excess 
profits taxes, where partnership sustained a loss for that 
year.—Court of Claims of the United States in Selwyn By- 
water v. The United States. 


Refunds.—Literal compliance with the requirement of the 
regulations established pursuant to the statute that “all the 
facts relied upon in support of the claim [for refund] shall 
be clearly set forth under oath” may properly be waived by 
counsel for the Government in a suit brought by the tax- 
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payer for recovery of a tax upon grounds other than those 
stated in such claim.—Supreme Court of the United States 
in W. C. Tucker v. A. C. Alexander, Collector. 


A refund may not be credited against an uncollected tax 
outlawed by the statute of limitations then in force, nor 
may an outlawed tax be collected by distraint.—District 
Court of the United States in Arthur Lyman v. United States. 


Recovery of Taxes.—Under the 1926 Act the right of in- 
dividuals to recover taxes paid under Section 218, Acts of 
1918 and 1921, as stockholders of a personal service cor- 
poration which was later denied such classification, rests 
upon and is governed solely by the provisions of Section 
1210 of the 1926 Act which specifically covers such cases, 
and recovery can therefore not be had where, as required 
by that section, the tax upon the income involved has not 
been paid by the corporation.—U. S. Circuit Court of Ap- 
peals, Ninth Circuit, in James A. Hight, Jr., Trustee in Bank- 
ruptcy, v. The United States of America. 


A taxpayer must allege clearly in a suit for recovery of 
excess and income taxes, wherein the assessment was er- 
roneous and what the correct assessment should have been, 
the allegation that the Commissioner, who refused to com- 
pute the tax under Sec. 327 and 328, Act of 1918, used a 
wrong method being insufficient—U. S. Circuit Court of 
Appeals, Fifth Circuit, in Atlanta Casket Company v. J. T. 
Rose, Collector. 


In a suit for recovery of taxes paid, the determination of 
the Commissioner is prima facie correct, and the burden of 
proof is upon the complaining taxpayer to prove the con- 
trary by a preponderance of evidence.—U. S. District Court, 
N. Dist. of Ohio, E. Div., in C. C. Thompson Pottery Com- 
pany v. C. F. Routsahn, Collector. 
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Bn ag nee the revenue bill was put through the House 
with dispatch, indications at the close of December were 
that a new tax law may not be enacted until April or later. 

In deference to President Coolidge’s disapproval of the 
action of the House in providing for rates which would re- 
duce revenues about $65,000,000 more than the Treasury 
Departmént considers prudent, administration leaders on the 
Senate Finance Committee will endeavor to defer presenta- 
tion of the committee’s recommendations to the Senate until 
about March 15. By that time it is believed that more accu- 
rate estimates both of appropriations and revenues for the 
current fiscal year will be known. 

“T want to know more about how much money the Gov- 
ernment will have available and how much money is to be 
spent for farm relief, flood control, the navy, and other 
things, before sending the bill to the Senate,” Senator Smoot 
stated on December 22. “I will never consent to a tax re- 
duction bill that would create a treasury deficit.” Prior to 
this unexpected turn of events, it had been regarded as 
probable that the Finance Committee would report its bill 
to the Senate in the latter part of January. 

The reaction of the Treasury Department to the tax re- 
duction proposed by the House was probably accurately re- 
flected by Under Secretary of the Treasury Ogden L. Mills 
in his address, on December 19, before the American Insti- 
tute of Banking, in New York, in which he declared: “There 
is no conceivable excuse for incurring the risk of an unbal- 
anced budget, which means serious interruption of a reason- 
able and moderate program of debt reduction.” 

Following short exposition of the requirements of the 
Budget law, he said: 

“The question before the country and the Congress is a 
very simple one: Are we to adhere to the principle of a 
balanced budget and to the orderly program of debt retire- 
ment hitherto consistently followed, or are we in order tem- 
porarily to obtain a larger measure of tax reduction formally 
to recognize deficits as justifiable and to embark on a course 


that at best will retard, and partially negative the retirement . 


of our war debt now provided for. How absurd, on the one 
hand, to make sinking fund appropriations to retire war 
bonds and, on the other, to compel the Treasury to issue new 
bonds to cover current expenditures.” 


N THE Republican side, few members of the House are 

willing to assume responsibility for the tax cut amend- 
ments to the Ways and Means Committee recommendations. 
Representative John Q. Tilson, majority House leader, 
points an accusing finger at the Democrats and the National 
Chamber of Commerce. “Enough Republican members of 
the House, impressed no doubt by the National Chamber 
of Commerce propaganda, joined with the Democrats to 
make several important changes in the bill. I am not saying 
this in criticism of the Chamber of Commerce, which is per- 
forming a patriotic and worthy service to the country, but 
I think a part of the blame or credit, whichever it may be, 
for the failure to follow the Treasury recommendation as to 
the amount and type of tax reductions to be made should 
be placed where it rightfully belongs. 

“The Chamber of Commerce persumably represents the 
business interests of the country and if the tax bill is not 
all that is to be desired in the form in which it passed the 
House, they are at least partially to blame.” 
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You can employ as Your 


WASHINGTON REPRESENTATIVE 


A* ESTABLISHED organization of specialists who 

will conscientiously handle your entire business, 
economic and legal affairs with the Government. Our 
services include regular contact with all Government 
offices in representing you and obtaining information, 
special research on commercial and industrial prob- 
lems, legal counsel and representation before the Fed- 
eral Departments or Courts, and special reports on all 
Government activities relating to your specific inter- 
ests. This is a specialized service to fit your individual 


requirements at a cost commensurate with the work 
performed. 





Address the Research Division and details will be furnished 
without obligation. 
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WENDELL C. HILL 
and Staff 


Consulting Economists 
Hill Building 


Visualizing Statisticians 
WASHINGTON, D. C. Tel. Main 10492 


Letters from Washington 
on Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax. 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 
real help to all tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 


CLIP THIS COUPON TO YOUR LETTERHEAD 


The Kiplinger Washington Agency, 
Albee Building, Washington, D. C. 

Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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“I am not saying that the National Chamber of Com- 
merce is in favor of these amendments, but that distin- 
guished body of business men started the protest against 
the Treasury recommendations and should certainly share 
the blame for any atrocities committed by their allies, the 
Democrats, in Congress.” 


4 eng results of the Federal Trade Commission’s report on 
the effects of the decision of the United States Supreme 
Court in Etsner v. Macomber (252 U.S. 189), March 8, 1920, 
holding that stock dividends are not subject to the income tax, 
have been submitted to Congress. Returns submitted to the 
Commission from 10,245 corporations show stock dividends 
declared during the seven years, 1920-26, aggregating $6,253,- 
818,026. For the preceding seven-year period returns from 
only 4,967 corporations were received, but the data serve to 
show a marked increase in stock dividends following the 
decision holding such distributions to be non-taxable. In the 
first seven-year period, 15 per cent of all dividends were stock 
dividends, while in the 1920-26 period stock dividends com- 
prised more than 45 per cent of the total. 





N the budget message to Congress by President Coolidge, 


total receipts for the fiscal year 1928, which ends on June 


30, next were estimated at $4,075,598,091 and expenditures at 
$3,621,314,285, showing an indicated surplus of $454,283,806. 
Of the latter amount $318,000,000 is considered to be from non- 
recurring sources. 

Receipts for the fiscal year 1929 were estimated at $3,809,- 
497,314, the decrease being due to an expected drop of $100,- 
000,000 in income taxes chiefly because of loss in back tax 
payments, and an estimated loss of about $170,000,000 in miscel- 
laneous tax receipts. Expenditures for 1929 were estimated at 
$3,556,957,031 or $64,357,254 under 1928. Estimated surplus 
for 1929 was put at $252,540,283, of which $75,000,000 is antici- 
pated from non-recurring sources. The estimate of revenues 
were based on yield from present tax rates. 

The expenditure estimate for 1929 of $3,557,000,000 includes 
nothing for flood control with the exception of the fifth vear 
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allowance of $10,000,000 in the six-year program authorized by 
Congress. Other proposed major projects, not yet the sub- 
ject of legislation, are not provided for in this estimate. It is 
reasonably certain that some of them will be enacted into law 
and will call for material advances from the Federal Treasury. 

The President's tax reduction recommendation of $225,000,000 
is based on the “continued prosperity of the nation.” Whether 
the reduced business profits for the taxable year 1927 were 
taken into consideration has not been disclosed. 

For the first nine months of 1927, total earnings of 192 cor- 
porations were 12.5 per cent less than in the same period of 
1926. For the same period General Motors earnings were 298 
per cent higher than in 1926, while U. S. Steel earnings were 
13.3 per cent lower, bringing the aggregate earnings of 194 
corporations 4.7 per cent under the total for the first three- 
quarters of 1926. 


* reporting the Ways and Committee tax revision recom- 
mendations to the House, Chairman Green said it was un- 
fortunate that many who appeared before the committee were 
“either working for their own pecuniary interest or represented 
those who have a personal and pecuniary interest in the propo- 
sition they favor.” He added that few spoke for the general 
public. 

“Some of them,” he stated, “seemed to care little whether 
a deficit was created if they got what they wanted. I consider 
this the worst possible policy.” 


HE Act of February 28, 1927, providing for refunds of 

taxes illegally collected, is available to the Secretary of the 
Treasury for making refunds of claims in excess of $75,000, 
the Comptroller General of the United States, J. R. McCarl, 
has ruled in a letter to the Secretary of the Treasury, An- 
drew W. Mellon. 

Mr. Mellon made the request for the ruling chiefly be- 
cause of a provision in the act covering claims which have 
been adjudicated by the courts. The text of the conclusions 
recited in Mr. McCarl’s letter follows: 

“The Act states: 

“ ‘Provided, that no part of this appropriation shall be 
available for paying any claims allowed in excess of $75,- 
000 until after the expiration of 60 days from the date upon 
which a report giving the name of the person to whom the 
refund is to be made, the amount of the refund, and a sum- 
mary of the facts and the decision of the Commissioner of 
Internal Revenue is submitted to the Joint Committee on 
Internal Revenue Taxation * * *.’ 

“This unquestionably refers to the decision on which the 
proposed refund is based and would indicate that the proviso 
was intended as a control over administrative action on 
claims for refund of taxes in excess of $75,000 and was not 
intended to have any application to claims for refund which 
have been adjudicated by court. 

“This view is further strengthened from an examination 
of the legislative history of the proviso. Accordingly you 
are advised that the appropriation for ‘Refunding Taxes II- 
legally Collected,’ contained in the Act of February 28, 1927, 
supra, is available for payment of claims in excess of $75,000 
based on judgments of courts without compliance with the 
terms of the first proviso thereof hereinbefore quoted.” 


We: reference to the period of limitation on the col- 
lection of taxes, Section 611 of H. R. 1 provides: 

“If any internal revenue tax (or any interest penalty, ad- 
ditional amount, or addition to such tax) was, within the 
period of limitation properly applicable thereto assessed 
prior to June 2, 1924, and if a claim in abatement was filed, 
with or without bond, and if the collection of any part 
thereof was stayed, then— 

(a) The payment of such part (made before or within 
one year after the enactment of this act) shall not be con- 
sidered as an overpayment under the provisions of Section 
607, relating to payments made after the expiration of the 
period of limitation on assessment and collection; and 

(b) A distraint or proceeding in court for the collection 
of such part may be begun within one year after the enact- 
ment of this act. 

(Continued on page 26) 
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The Accounting Tools That 
Save Your Day! 


HE: at last, are four handy volumes embodying a 
clear-cut knowledge of costs, an accurate, usable 
fund of information on budget systems, a thoroughgoing 
understanding of the newest accounting procedures, an 
adequate knowledge of the very best forms of accounting 
systems—that give you just the information that will 
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A. W. SHAW COMPANY, 
Cass, Huron and Erie Streets, Chicago. 

Please send me for 10 days’ free examination, postpaid, the 
new 4-volume Accountant’s Encyclopedia, buckram binding, gold 
stamped. I'll look over these volumes and if entirely satisfied, 
within 10 days after their receipt I’ll send you only $3 and $5 a 
month for four months, $23 in all. Otherwise I’ll return the 
books and that will end the matter ($1 credit on a FUTURE 
purchase—if you send cash). IT 1-28 
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(Canada $25.50 duty prepaid, same terms. U. S. Territories 
and Colonies $23, cash with order; all other countries $25.50, 


conserve your time—save your day! 


The Very Facts on Systems, Au- 
dits, Budgets, Financial Control— 
You Want and Need. 


EVER have the principles, the actual 

methods expert accountants the coun- 
try over use been set forth so clearly, con- 
cisely. You will be amazed at the wealths 
of every-day pointers on how to devise and 
install complete systems given; systems 
for merchants, manufacturers, hotels, co- 
operative plants and so on, to mention but 
a few. You will appreciate the easy-to- 
apply budgeting technique given for the 
first time in these unusual books—informa- 
tion on_ stabilized production, probable 
sales, expenses, departmental standards 
and so forth, for a wide variety of 


businesses. With accounting strategy 


cash with order.) 


een ee dee 


such as this you have complete mas- 
tery of the best accepted practices and 
methods in use today. 


You Don’t Need to Try Costly Experi- 
ments—They Have Been Made! 


WH spend profitable hours experiment- 
ing? Here all the facts, the tested pro- 
cedures that have been proved time after 
time waiting to be put into use—to solve 
a system problem, clear up a budget puz- 
zle, definitely give you the very form you 
are perplexed with. In all there are 2742 
proven, usable accounting plans and meth- 
ods. If you are a practicing accountant, 
an auditor, or a bookkeeper you will want 
and need this compact, concise fund of 
accounting control facts, easy to find, 
handy to use—right on your desk. Examine 
Now. Mail the coupon above TODAY. 


euee=== Examine This Encyclopedia Free ==s===== 





2742 Accounting helps; 1576 Pages; 265 Forms, Charts, Illustrations, Exhibits; 4 Handy Volumes. 
EXAMINE FREE—amail the handy coupon above today—NOW! 
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INCOME TAX FORMS will soon be ready— 
Our Income Tax Dept. will be in a position to 
handle orders for them in any quantity. Allow us 
to list your name for notification of the releases— 
better yet, book your orders now to receive first 
delivery as soon as they are out. 


MORE BANKS DAILY are adopting our new 


patent flat opening feature for their 3 deep bound 
customers check books— 


“BENDRITEBAK”— 


just what the name implies! 





“You don’t have to put your foot on the stubs to 


hold the book open,” says one banker who is using 
“BENDRITEBAK.” 


Seeing is believing. Let us show you this feature 
without cost to you—write us! 





Banks Have Banked on Benson’s Bank Checks for a 
Continuous Period of Sixty-Six Years. 


Ben) D-BENSON & SONS: Inc. 
MANUFACTURING BANK AND 
COMMERCIAL STATIONERS 

ELEVEN CLIFF STREET NEW YORK 
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a difference in Envelopes 





Cleaning House 


for 1928 


ANUARY is Transfer Time 

—when the path of the na- 
tion’s business is cleared for the 
busy days that lie ahead in 1928. 
Are you ready? Do you need 
new filing equipment? Security 
will provide you with the type 
of vertical file pocket best 
adapted to your business—a fil- 
ing pocket that outwears 20 
ordinary folders by actual test 
—built to stand upright in your 
files—one that prevents crum- 
bling, bulging or overcrowding 
and misfiling of its contents—so 
flexible that it holds 2, 20 or 
200 papers with equal ease. 
Start the New Year right by 
increasing the efficiency of your 
filing equipment. A letter or 
post card will bring samples, 
quotations and service—quickly. 





CT use of Specialties 
2900 Fifth Avenue South 
MINNEAPOLIS 
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and 
Factory 
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An amendment by Representative Garrett (Dem.), min- 
ority leader, to strike out this section was withdrawn, during 
consideration of the Revenue Bill in the House, when he 
was informed that elimination of the provision would cost 
the Government from $100,000,000 to $150,000,000. 


THe splendid accomplishments of the Joint Committee on 
Internal Revenue Taxation in establishing scientific stand- 
ards for legislation governing administrative phases of the 
Federal tax system should be extended to include an au- 
thoritive examination into the incidence of the various taxes, 
so as to place tax rate adjustment on a less whimsical basis. 


Under Secretary of the Treasury Mills has taken occasion 
to call attention to the findings of the Committee on Na- 
tional Debt and Taxation in Great Britain, which was 
charged with the duty of investigating the incidence of the 
income tax. The findings of the Committee, summarized, were 
as follows. 

“A significant proportion of the total sales in each indus- 
try were made at no profit or at a loss during each quarter 
of the two years studied. 

“The median range of sales were made at no profit or at 
small profit ratios. 


“The trend of profits during the quarter periods followed 
the trend of prices. 

In view of these circumstances the committee concluded 
that prices are determined in the immediate market, and 
that the marginal producers—those making no profits—con- 
trol a significant proportion of the 'volume of sales at any 
time, and hence, it would be impossible to shift the tax. “We 
conclude that the broad, economic argument is true over 
the whole field, and for approximately the whole of the 
time, any exceptions being local or temporary and in- 
sufficient to invalidate it.” 

Conditions in this country do not seem to be essentially 
different, according to Under Secretary Mills. He cites, 
by way of evidence, the preliminary statistics of income in 
the United States for 1926, which show that, whereas 249,000 
corporations reported a profit, no less than 164,000 reported 
deficits aggregating over $2,000,000,000. 


Significance of the Tax Law. Changes 
Made by the House 
(Continued from page 13) 


payer from having a second opportunity to be heard when the 
decision is reviewed by the entire Board. What is more im- 
portant, however, is that in the new bill the Board is not 
required to make findings of fact in each case before it. The 
making of the findings is left to the discretion of the Board. 
This is a time-saving clause which will be of great benefit to 
the Board, and those interested in the Board decisions will 
also appreciate having many of the Board decisions which are 
of no interest to others than the parties involved, published in 
a different form than that now required. 





YOUR SALESMEN— 


will keep their traveling expense records easily and cor- 
rectly if you furnish them with 


BEACH’S “COMMON SENSE” TRAVELERS’ 
EXPENSE BOOKS 


Weekly or Monthly 
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Write for Samples and Prices 


Beach Publishing Co. 
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Significant Decisions of the Board of Tax 
Appeals 


Bad Debts.—A corporation at the end of 1919, had an 
open account for merchandise furnished to a customer After 
investigation by the president, he was convinced that the 
corporation would not be able to collect all of this account. 
He, therefore, ordered that $1,000 of the amount due should 
be charged off. For over a year thereafter the account re- 
mained active until the customer made an assignment for 
the benefit of creditors. The petitioner eventually lost more 
than $1,000 on this account. Held, that the amount charged 
off in 1919, was deductible in that year neither as a bad debt 
nor as a loss.—Davidson Grocery Co. v. Commissioner, Dec. 
3140. 


Burden of Proof of Correctness of Returns.—Where both 
parties contend that petitioner’s original return was incor- 
rect and agree that petitioner’s records are erroneous, peti- 
tioner has burden of satisfying Board of correct amount of 
net income.—McAnelly Hardware Company v. Commissioner, 
Dec. 3136. 


Community Property.—The petitioner and his wife, resi- 
dents of the State of Oklahoma, filed separate returns for 
1923 in which each reported one-half of the income received 
from property acquired while residents of the State of 
Texas. Held, that such a method of reporting income was 
correct.—T. C. Phillips v. Commissioner, Dec. 3085 


Consolidated Invested Capital—No part of an existing 
surplus of one member of an affiliated group of corporations 
may be eliminated from the consolidated invested capital 
where such surplus or any part thereof is not shown to be 
duplicated in the accounts of one or more of the affiliated 
group.—Middlesex Ice Co., ct al. v. Commissioner, Dec. 3083. 

Depreciation Allowances.—Petitioner sold in 1920 and 
1921 certain real estate which he had acquired by inherit- 
ance in 1892. In computing the gain from the sales thereof, 
the Commissioner made due allowance for depreciation 
thereon, notwithstanding the fact that prior to 1918 deduc- 
tion for depreciation on the property sold had not been 
claimed by or allowed to the petitioner. Held, that the 
Commissioner did not err by reason of such action.—Even 
Realty Co., 1 B. T. A. 355 followed.—H. Humphreys v. Com- 
misstoner, Dec. 3094. 

Estate Tax.—Petitioner, formerly executor of estate of de- 
cedent, is liable for estate tax regardless of his discharge as 
such executor, and in determining the amount of the tax, 
property situated in a jurisdiction foreign to that granting 
letters testamentary may properly be included in the gross 
estate.—Joseph Simon, Late Executor of the Estate of Anna 
M. Maxwell, Deceased v. Commissioner, Dec. 3077. 


Taxes paid by the executors to the states of New York, 
Connecticut, West Virginia, New Jersey, Michigan, Colo- 
rado, Illinois, Kansas and Wisconsin under their respective 
transfer, inheritance or legacy tax statutes are legal deduc- 
tions for the year 1922 from gross income of the estate of 
Harriet M. Don which was in the process of administration. 
—Keith v. Jahnson, 271 U. S. 1, followed. Frank E. Norton, 
et al., Executors, v. Commissioner, Dec. 3155. 

A decedent entered into a five-year contract of employ- 
ment wherein it was provided that so long as he might act 
as president of a company he should receive 22 per cent of 
the profits of the company, but that upon his death, _or 
upon his ceasing to be president, the contract should be null 
and void, and that no one through him should have any 
right. to anything from the company by way of any share 
of the profits which he had not drawn in his lifetime or 
otherwise. Held, that the amount of profits undrawn by 
him were not subject to estate tax as a part of his estate 


Federal Income Tax Returns 


Our well-known Federal Income Tax Course will enable you 


to prepare Federal Income Tax Returns intelligently and 
accurately. 


Write for complete information regarding this remarkable 
Home Study Course. 


AMERICAN EXTENSION INSTITUTE 


Dept. ITM 112 E. 19th St., New York 
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F. TLS. 


F. T. S. is the designation of the 
Foulke Tax Service—a revolutionary 
application of the well-known prin- 
ciples followed by CYC and Corpus 
Juris now for the first time applied 
to the Federal Income Tax Law. It 
makes unnecessary all the complicated 
loose leaves and special systems of 
filing, and puts at your finger tips all 
that you need in complete, compre- 
hensive, authoritative, and final form. 

Through F. T. S. you get the first 
exhaustive and searching analysis of 
the Federal Income Tax Law, you 
get the only work which fully dis- 
cusses legal principles underlying the 
Federal Income Tax Law, written 
after years of labor, by a practicing 
lawyer—Roland R. Foulke of the 
Philadelphia Bar. 

F. T. S. is the only tax service 
which is kept up-to-date all year 
round by a bound cumulative 
monthly supplement. 

No loose leaves to file or to get 
lost. ) 

F. T. S. requires no temporary or 
permanent cross reference tables to 
be referred to in order to find current 
rulings and decisions. In two simple 
indexes you find all that you want 
on any problem or case that con- 
fronts you. 

In short, F. T. S. gives you what 
you want, when you want it, and 
where you want it—all in one place. 


euaeeeen===Examination Order. =j<ssaeese= 


Foulke Tax Service, 
505 Chestnut Street, 
Philadelphia, Pa. 

You may enter my subscription to the F. T. S. for the 
year, December 1, 1927, to November 1, 1928. Upon re- 
ceipt of the cumulative volume and first supplement I 
will examine same and within 10 days remit $80.00 if it 


is satisfactory. If not satisfactory, I will return same at 
your expense. 
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Federal ‘Taxation 


Income Bax 
Estate Tax 
Excise Taxes 


In Mason’s United States Code An- 
notated the text of all the old Revenue 
Acts of Congress is printed in full, with 
complete annotations to all court de- 
cisions, and all decisions of 


The Board of Tax Appeals 


Kept to date by Mason’s Code Quarterly 
Pamphlet service. 


A complete annotated statute along with your 
tax service. 


Three volumes, 4650 pages, black fabrikoid, 
gold labels, $45. 


Quarterly Cumulative Continuation Service, 
$10 per year. 


CITER DIGEST COMPANY 


Established 1909 
78 EAST THIRD STREET 


ST. PAUL, MINN. 


Second Edition—January, 1926 
Second Printing (revised)—November, 1927 


C.P.A. ACCOUNTING 


Theory, Auditing and Problems 
by 
Georce HILLIs NEWLOVE, Ph.D., C.P.A. 


Associate Professor, Johns Hopkins University 


A digest of problems and questions given in 746 
C. P. A. examinations by accountancy boards in 48 
states; the June, 1927, examinations are included. 


Volumes I and II 


Contain 264 problems and 4,595 questions, classi- 
fied in related groups, with lectures authenti- 
cated by 7,579 specific page references to recog- 
nized accounting authorities. 


Volume III 
Part I solves problems in Volume I; Part II 
problems in Volume II. Bound separately or 


together. Time allowances are given so prob- 
lems may be solved under C. P. A. conditions. 


Shipped postpaid on 5 days’ approval. 
Prices: Set (complete) $15.00; Volume I 
and Solutions $7.50; Volume II and 
Solutions $7.50. 


THE WHITE PRESS COMPANY, Inc. 
Departmental Bank Bldg., Washington, D. C. 


Write for Illustrated Circular 
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even though paid to his estate by the company, as a matter 
of grace, after his death—The United States Trust Company 
of New York, Jemima E. Fletcher, et al., Executors, v. Com- 
missioner, Dec. 3166. 

Dividends, When Taxable.—Where a corporation in 1917 
expressly made a loan to a third person who in turn loaned 
the amount to its stockholders in approximate proportion to 
their stock and took their notes, and in 1921 the corporation 
declared a dividend payable in bills receivable and all the 
notes were cancelled, and other circumstances indicated that 
the transaction was intended to be a loan, held, that the 
stockholder received a dividend in 1921, even if she under- 
stood in 1917 that she was then receiving a dividend.—Vir- 
ginia H. Holden v. Commissioner, Dec. 3107. 


Gain or Loss.—Under the Revenue Act of 1924, the basis 
for determining gain or loss under Section 204 should not 
be reduced by the amount of any tax-free distribution re- 
ferred to in Section 201 (b) made prior to the effective date 
of the 1924 Act—Lewis D. Newman v. Commissioner, Dec. 
3101. 

Imported Goods, Sale of —When goods are manufactured 
abroad by a foreign corporation and sold in this country, 
the entire profit constitutes “gross income from sources 
within the United States,” within the meaning of Section 233 
(b) of the Revenue Act of 1918.—Tootal Broadhurst Lee Co., 
Ltd., v. Commissioner, Dec. 3125. 

Income.—Where petitioner carried in its accounts re- 
ceivable and payable for 1920 certain items which had been 
paid or received prior to January 1, 1920 and upon discovery 
of that fact during 1920 transferred such items to a suspense 
account and upon closing its books for 1920 transferred the 
total $2,121.27 into surplus as of January 1, 1920 and, further, 
where respondent included said amount in gross income for 
1920 because it represented income in prior years but not re- 
ported in such prior years, held, not to be income in 1920. 

Where no basis existed for respondent to include $1,450 in 
income for 1920, held, such amount should be eliminated 
from gross income.—Cooper-Brannan Naval Stores Company 
v. Commissioner, Dec. 3076. 

Leaseholds—Exhaustion Allowances.—Petitioner is en- 
titled to a reasonable deduction from gross income for each 
of the years 1918 and 1919 for exhaustion of his leasehold of 
elevator properties acquired prior to March 1, 1913, equal 
to an aliquot portion of the value thereof as of said date.— 
John C. Shaffer v. Commissioner, Dec. 3173. 

Liability for Damages.—Petitioner admitted liability for 
damages resulting from a wreck of railroad cars in 1921 and 
accrued the amount of such admitted damages as an expense 
for said year. The claims were settled in the following year 
for an amount less than the accrual. Held, that the differ- 
ence between the amount accrued and the amount of settle- 
ment should be restored to income for the year in which 
the accrual was claimed.—The Beacon Coal Company v. Com- 
missioner, Dec. 3114. 

Liquidation Distributions.—The principal stockholder hav- 
ing purchased the corporate assets with four promissory 
notes, the corporation declared and paid a liquidating divi- 
dend, reserving, however, to itself, an amount equal to the 
estimated corporate liabilities, held, that thé gain realized by 
the several stockholders is the difference between the March 
1, 1913, fair market value of their stock and the amount of 


ACCOUNTING and BUSINESS LAW 


The foundation of training for Business 
Executives, Accountants and Auditors 


A training such as we offer will fit you for the 
entire field of business management as well as for 


the Accounting Profession. 

Write for information which will tell you how you 
may obtain this training in your spare time and 
receive personal coaching by a professional account- 
ant in your city. 


AMERICAN EXTENSION 
Dept. ITM 


INSTITUTE 
112 E. 19th St., New York 
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their liquidating dividend.—Wallace C. Johns v. Commissioner, 
Dec. 3097. 


Losses.—Petitioner in September, 1920, acquired a ware- 
house which it intended to use as a bed and spring manu- 
facturing plant. At the time of the purchase its officers be- 
lieved that approximately $15,000 would cover the cost 
of the necessary alterations. Almost immediately after the 
purchase it became apparent that alterations on a much 
larger scale were necessary. These alterations cost $129,- 
465.21. In making such alterations, certain materials, which 
were a part of the warehouse when purchased, were junked. 
The reproductive cost new of such junked material less 
salvage and depreciation was $31,058.54. Held, the petitioner, 
in junking such material, did not sustain a deductible loss 
within the meaning of Section 234 (a) (4) of the Revenue 
Act of 1918.—Union Bed and Spring Company v. Commis- 
sioner, Dec. 3120. 


A loss for the six-months period ended December 31, 1921, 
is not a net loss for any taxable year beginning after De- 
cember 31, 1920, within the purview of Section 204 of the 
Revenue Act of 1921, and such loss is not a legal deduction 
from gross income in a return for the calendar year 1922.— 
Turners Falls Power & Electric Co. v. Commissioner, Dec. 
3158. 


Obsolescence of Malting Plant—The petitioner had been 
engaged in carrying on the business of a manufacturer of 
malt and also as a producer of malt liquors. As a result of 
Federal legislation he was compelled to discontinue both of 
these businesses. Held, that he is entitled to claim obso- 
lescence upon the tangible properties used in his former 
businesses.—A ppeal of Konrad Schreier Company, Dec. 3148. 


Property Exchanges.—Exchange of stock in a Louisiana 
corporation, a contract to receive royalties, and an interest 
in an oil lease for cash and bonds of a New York corpora- 
tion held to have been separate exchanges and not a lump 
sum transaction. 

As the aggregate par value of bonds received was less 
than that of the stock exchanged therefor, the transaction 
resulted in neither gain nor loss. Section 202 (b), Revenue 
Act of 1918. 

Exchange of contract to receive royalties and an interest 
in an oil lease for cash and bonds held to result in taxable 
gain.— John B. Atkins, et al., v. Commissioner, Dec. 3086. 


Redetermination of Tax Cases—The Commissioner has 
the authority to reconsider and reverse a decision of a 
predecessor in office, unless precluded by the statute of 
limitations, where such decision and reversal involve only 
a question of law.—Appeal of Estate of W. S. Tyler, De- 
ceased, et al., Dec. 3113. 


Statute of Limitations—A document entitled “income and 
profits-tax return for the fiscal year ended November 30, 
1918,” purporting to be a return of the petitioner but which 
was neither signed nor sworn to by any person, was filed 
in the office of the collector on April 16, 1919. Thereafter, 
on November 13, 1922, a return covering the same fiscal 
year properly signed and sworn to by petitioner’s officers 
was filed with the collector: Held, that the return filed No- 
vember 13, 1922, was the return required by statute and 


C. P. A. COACHING 


For the advanced accountant wishing to prepare for the state 
C. . A. examinations or for the examinations given by the 
American Institute of Accountants, La Salle offers a very com- 
plete Coaching course covering these ten main divisions: 


Financial Statements Receivership and Bankruptcy 
Partnership Accounts Consolidations, Mergers and 
orporation Accounts Holding Companies 
Manufacturing Cost Accounts Mathematics of Accounting 
Analysis of Financial State- Unclassified Subjects 

ments Specialized Accounting Practice 


This course has been especially designed to teach the applicant 
the principles and practice necessary for successfully passing the 
examinations in accounting, auditing and business law. 


For full information write 


LA SALLE EXTENSION UNIVERSITY 
Dept. H-108, Chicago, IIl. 
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Machines 
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Repaired 


LATEST MODELS $100 UP 


Maloney-Gilmore Co. 


Chicago, Ill. 
R. 720 I. T. 508 So. Dearborn St. 


WE FIGURE 


Inventories Appraisals 
Bank Interest Insurance 
Sales Analyses 


Foot Ledgers 
Cost Reports 


Brokerage Check Bills and 


Salesmen’s Commission Pay Rolls 


Daily Average Bank Balances 
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McMILLAN MINUTE BOOKS 


The MeM Type of Book is the original book used for typewriting 
records. 

It has the appearance of a bound book, but the sheets may be 
removed for typewriting and returned to the book. 

It has been made for more than a quarter of a century and is 
the pioneer. 


It is used by Corporations, Federal Courts, State Courts, County 
and Municipal Courts, etc., for official records. Its legality is 
established. 


Two Types of Minute Books Are Made: 


Those with plain sheets and those having a “McM” watermark 
in each sheet and a special signature on each sheet of a book 
which is never duplicated in another book or on another sheet. 


These “McM” sheets are guarded against duplication as bonds 
or stock certificates. 


















In One Recent Transaction More Than 
ONE MILLION DOLLARS 
Was Saved by These Safeguard “McM” Sheets 


MINUTE BOOKS ARE MADE IN EIGHT STYLES OF 
BINDINGS AND PRICED VARIOUSLY 


Ask Your Dealer for the McMillan Book 
IF HE TRIES TO SUBSTITUTE WRITE TO 


McMILLAN BOOK COMPANY 


SYRACUSE, N. Y. 
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i that the Commissioner had five years from the date of the 
’ filing of such return within which to determine-a deficiency 
/ in income and profits tax.—Equity Union Creamery & Mer- 
| cantile Exchange v. Commissioner, Dec. 3147. 


Can You Reduce Your 
Tax Publicati 
ROFESSOR seers van “—e University has Massachusetts Tax? 


recently written an article entitled “The Income Concept 
in the Light of Experience” in which he discusses a basis for 





YES, but only if you are advised promptly of all 


revising income tax laws by going back to the fundamental court decisions and changes in the law. A recent 
concepts of capital and income as formulated in his book, “The decision of the Massachusetts Supreme Court over- 
Nature of Capital and Income.” rules the former method of allocating income. Have 
In his article he shows the great injustices now being done you read it? A new law is being prepared for the 
by income tax laws because of confused ideas of Capital and 1928 Massachusetts Legislature. Is it not to your 
Income. advantage to follow it? ; 


A limited number of complimentary copies of this article 


’ : : - ice f 9 tains full in- 
have been made available for readers of this magazine and Ser ern See fr Tp ee Seo 


° ; ; A formation on the Massachusetts Corporation, Income, 
will be sent to those first applying to Professor Irving Fisher, Inheritance and Stock Transfer taxes and is kept con- 
stantly up to date by frequent mailings. It also con- 


460 Prospect Street, New Haven, Connecticut. 


Should Section 220 Be Retained in the tains a variety of other useful information including 
2 a complete list of all business corporations (both 
Revenue Law? domestic and foreign) doing business in Massachusetts. 
(Continued from page 9) a 
The necessary confines of this article do not permit of a Loose-Leaf _Edition .. ceecees - $35.00 per year 
| full discussion of these various questions. Each ques- Bound Edition (without cur- 


tion could very properly form the subject of a separate rent mailings) ............ : 

article. Their discussion will, therefore, be brief. Published in Boston where the 
It is the thought by many that any statute which per- tax laws are made. 

mits the substitution of the opinion of a tax collecting 


official, whose business experience is many times limited, Massachusetts Tax 
if not nil, for the knowledge and judgment of the of- a 
Clearing House 


| ficers and directors of successful business corporations 
usually gained as a result of long experience, and per- 

mits such a taxing official to penalize a corporation for 80 = Street 
failing to distribute its earnings and profits, when such renenn 
(Continued on page 34) 


ACCOUNTANCY 


UNIVERSITY COURSE IN 
BUSINESS AND PROFESSIONAL ACCOUNTING 


Secure, through Home Study, in your own spare time, and at very nominal expense, the iden- 
tical complete training in Accountancy as is given in day and evening classes of the greatest 
Universities. ‘ 
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a distribution was not considered advisable by the cor- 
porate officials, and furthermore permits the assertion 
of such a penalty by a summary proceeding is not only 
vicious but also economically unsound and has no place 
in our revenue laws. But this is not the first attempt of 
the Government to interfere in the management of cor- 
porate affairs and to substitute its opinion for the judg- 
ment of corporate officials. The Interstate Commerce 
Commission exercises a rather compelling influence over 
most of our large transportation corporations and the 
Federal Trade Commission has become a real factor in 
the regulation of the business of many industrial cor- 
porations. While it is true that the necessity for the 
existence of these regulatory commissions is considered 
of national importance in connection with the develop- 
ment of commerce and their existence thus justified, it 
does not necessarily follow that the rights or property 
of a sufficiently large number of persons are affected, 
when a corporation fails to distribute its profits, so as 
to make it a problem of national importance, other, 
perhaps, than from a purely revenue collecting stand- 
point, particularly so long as the stockholders of a cor- 
poration have their legal right to compel the distribu- 
tion of any unreasonably accumulated corporate sur- 
plus. Without entering into a further discussion of the 
strong arguments on both sides of this question, it is 
believed sufficient to say that a fair and judicious ad- 
ministration of the provision will answer many of the 
arguments advanced against its existence. 

Reflecting back over the history of the “penalty” section and 


considering its gradual development as an effective threat it 
will be seen that it was originally intended to reach the stock- 
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holders of closely held or family owned holding, investment or 
industrial corporations where it was and is possible for a few 
individuals to control the distribution of corporate profits to 
their material financial advantage from a tax paying standpoint. 
It is doubtful if it was intended to be or could be made ap- 
plicable to corporations with a widely distributed stock owner- 
ship. Nevertheless the Act of 1926, as well as the Revenue Bill 
of 1928, provide that “the fact that any corporation is a mere 
holding or investment company * * * shall be prima facie 
evidence of a purpose to escape the surtax.” This would appear 
to place all holding and investment corporations in jeopardy 
unless their entire earnings and profits were distributed, even 
though there was a wide distribution in stockownership. It 
would also seem to affect seriously the activities of a number 
of nationally known holding or investment corporations whose 
profits are being invested and reinvested and where one of the 
principal arguments for the purchase of their stock, by indi- 
viduals with large incomes, is that dividends will not be paid 
for a number of years during which the stock will materially 
appreciate in market value. 


The legal defenses available to an attempted application of 
the provision are so dependent upon the facts of each particular 
case, as well as the revenue act under which the attempt is 
made, that an endeavor to outline them here would require a 
discussion of greater length than warranted by this article. 
It seems sufficient to say that the legal defenses have been 
lessening with each successive act. 
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To be sure, the most effective way for a holding or invest- 
ment corporation to escape the penalty tax is to distribute its 
earnings and profits each year, and for the ordinary industrial 
corporation to make a distribution of all profits in excess of 
those necessary for the ordinary conduct of the business in- 
cluding expansion. If a large surplus has been built up by the 
accumulation of earnings and profits when the penalty threat 
was not as serious as now and the annual profits are now dis- 
tributed to a reasonable extent, does the existence of the large 
accumulated surplus continue as a hazard and constitute grounds 
of possible attack? This is a question which has been the 
cause of considerable concern on the part of a number of cor- 
porations and has prompted the working out of reorganization 
and refinancing plans under which the accumulated profits have 
been distributed in such a manner as to be subject to a mini- 
mum tax. There is no doubt that if the provision continues in 
its present form there will be a necessity for a change in the 
attitude on the part of a great number of corporations, and 
there will probably be increased distributions of current earn- 
ings as well as hoarded up profits. 

The question of whether or not the section should be repealed 
is a most serious one deserving of deliberate judgment after 
consideration of all the evidence and argument. The Treasury 
Department is probably the one agency possessed of the evi- 
dence to show the extent, if any, that revenue receipts are being 
reduced by the hoarding of corporate gains and profits and the 
relieving of stockholders from taxation thereby. Without such 
evidence the question can not be intelligently discussed. 

The Treasury Department’s attitude as reflected by the legis- 
lative history of the provision extending over a period of four- 
teen years, would appear to be that the provision was necessary 
and that it should be continued to insure a successful adminis- 
tration of our income tax law. 


What About Section 280 and the Rights of 
Transferees? 
(Continued from page 17) 


Are all taxpayer transferors acting in mala fides; are 
our courts not to be relied upon; is the amount recov- 
ered under arbitrary process, already declared illegal, 
to justify the prescribed treatment for all transferees, 
or, because some transfers are made mala fides, must 
the innocent be deprived of due process of law? The 
report on this section (p. 32) proceeds: 

Because of a recent decision of a Federal district court 
holding Section 3224 of the Revised Statutes inapplicable to 
proceedings under Section 280, the committee deems it ad- 
visable to provide specifically that the administrative proceed- 
ing should not be interfered with by collateral court proceed- 
ings. It should be pointed out that the administrative deter- 
mination of the liability is not final. In fact the transferee 
or fiduciary is not required to make any payment * * * if 
he desires to avail himself of the opportunity given him by 
the statute, until his liability is finally determined by the Board 
of Tax Appeals and a Circuit Court of Appeals and, if cer- 
tiorari is granted, by the Supreme Court of the United States. 
Even if the taxpayer does not prefer to file a petition with 
the Board of Tax Appeals, he may pay the amount determined 
and obtain a full and unrestricted judicial review in a suit for 
refund. (Italics ours.) 


What a cheerful prospect for a transferee and how 
naively put! The transferee may go to the Board and 
be deprived of his defenses and remedies in equity. 
Or, if he does not like that course, he may pay and sue 
for refund, with little possibility of equitable relief. 
Or, if he has not the money and cannot borrow it, he 
may subject himself to distraint and possible bank- 
ruptcy. All this because one court (Dist. Crt., W. D. 
Kentucky, in Owensboro Ditcher & Grader Co. v. 
Lucas, supra), in a case where the transferee was a 
purchaser for value and where no tax was assessed 
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against the taxpayer until almost three years after the 
transfer, held that injunction would lie to prevent as- 
sessment because Section 280 was _ unconstitutional. 
Does one decision in favor of one innocent purchaser 
warrant the legislation proposed? This question is pecu- 
liarly important because the Government has dismissed 
its appeal from the decision of the district court and 
will not test its soundness under the facts of the case. 

Section 605 permits the Commissioner to elect as to 
whether he will send a sixty-day letter to a transferee 
or proceed against him in court: 


Proceedings instituted after the enactment of this Act under 
Section 311 of this Act or under Sections 280 or 316 of the 
Revenue Act of 1926 for the enforcement of the liability of 
a transferee or fiduciary, shall be in addition to and not in 
substitution for proceedings in court, at law or in equity, for 
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the enforcement of such liability; and the Commissioner may 
cause proceedings for the enforcement of such liability to be 
instituted either under such sections or in court, in his dis- 
cretion. , 

It may be said of this section that it affords a choice 
only to the Commissioner. As the Ways and Means 
Committee explains it (Report, p. 32): 

The purpose is to leave it to the judgment of the Commis- 

sioner whether it is advisable to proceed before the courts in 
enforcing the liability of a transferee or fiduciary or to proceed 
administratively in the same manner as assessing and collect- 
ing a tax liability, for in some cases it is probable that the 
interests of the Government can be better protected by suit 
in court. 
The Bureau’s difficult cases may be acted upon under 
new Section 311, whereby the transferee will be placed 
at greatest disadvantage and deprived of his equitable 
defenses. The simple cases, where the Government 
is almost certain of recovery, may be sent to the courts. 
It cannot be said that this section promises much for 
the relief of the present unenviable position of trans- 
ferees. 

It is noticeable that the Revenue Bill of 1928 ignores 
most of the recommendations of the Joint Committee. 
This Committee was created to investigate the operation 
and effects of the Federal system of internal revenue 
taxes and to report and make recommendations thereon. 
Its investigation of the operation of Section 280 dis- 
closed conditions which required relief, but apparently, 
the relief is not to be granted by this new Act. 


The Revenue Bill is now before the House and prob- 
ably will be passed and in the hands of ,the Senate 
Finance Committee by the time this article is published. 
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